
Vickie A. Askins 
 

Cygnet, Ohio 43413 
 

March 31, 2016 

Administrator Gina McCarthy 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

RE: Addendum #3 to November 2011 Petition 

Dear Administrator McCarthy: 

The main purpose for this letter is to caution you, once again, about the threat Ohio's unlawful 
split/phased permitting programs for concentrated animal feeding operations (CAFOs) poses to the 
safety of Lake Erie and other waterways. We believe there will be dire consequences if you 
continue to ignore this pollution threat. The ongoing Flint drinking water crisis is similar to Toledo's 

drinking water crisis in 2014 - because State and federal officials did not do their jobs, people were 
harmed. 

After the Flint drinking water crisis was made public, you sent a memo to your staff instating a 
formal policy "to elevate critical public health and/or environmental issues so that the agency can 
properly assess them and respond at appropriate policy and governmental levels." Not to diminish 
the ongoing tragedy in Michigan, but the Flint drinking water crisis has impacted less than 100,000 
residents. As you know, Lake Erie provides drinking water to over 11 million people. 

We submitted a Petition to your predecessor in November 2011 forewarning EPA that the permits 
being issued by the Ohio Department of Agriculture (ODA) allow CAFOs to spread millions of 
gallons and megatons of untreated nutrient-rich animal waste with no accountability and very little 
oversight. We believe the toxic algal bloom crisis in Lake Erie is at least partially due to EPA's lax 
oversight over CAFOs in the western Lake Erie basin. 

Accordingly, we implore you to finish your much overdue review of our 2011 Petition. We feel 
strongly that we need to meet without delay to discuss the widespread problems with Ohio's split 
CAFO permitting programs. Susan Hedman ignored our Petition as well as our repeated requests 
to meet. Now that she has resigned, please ask Robert A. Kaplan, Acting Regional Administrator, 
to respond to our Petition with a sense of urgency and purpose! 

Ignoring our Petition for four years has been very disappointing but fighting to deny us our right to 
file a Citizens Suit was devastating. It was especially so after the DOJ attorney told the appellate 
court we should have filed a Petition instead of a Complaint! Our goal was to help you do your job 
by applying pressure to do the right thing thru the petition and the courts but, it has become very 
apparent, the pressure to do the wrong thing is much stronger. 

According to comments made by Congress 20 years ago about State Permit Programs, the 
implementation of water pollution control measures would depend, "to a great extent upon the 
pressures and persistence which an interested public can exert upon the governmental process." 
Especially in light of Sec. l0l(e) that public participation be "provided for, encouraged, and 
assisted by the Administrator and the States ... it is inconceivable that other forms of public 
participation in the State administrative process - - to be a meaningless exercise." 
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In addition to our past "pressures and persistence", please accept this letter as Addendum #3 to 
the 2011 Askins/Firsdon Petition in which we requested all NPDES permitting authority for CAFOs 
be removed from the State of Ohio. This Petition included almost 200 pages of documentation 
supporting our claims and detailing numerous unlawful practices utilized by the ODA in connection 
with CAFO permits. 

1. ADDENDUM #3 filed under 40 C.F.R. § 123.62(c) -
40 C.F.R. § 123.62(c) States with approved programs must notify EPA whenever 
they propose to transfer all or part of any program from the approved State agency 
to any other State agency, and must identify any new division of responsibilities 
among the agencies involved. The new agency is not authorized to administer the 
program until approved by the Administrator under paragraph (b) of this section. 

2. TIMELINE of our previous attempts as concerned citizens to urge EPA to restore all parts
of the NPDES permit program for CAFOs to Ohio EPA (OEPA), the only State agency
authorized by U.S. EPA to administer the NPDES permit program in Ohio for CAFOs:

• November 9, 2011 - We submitted a 200-page Petition to U.S. EPA alleging and
documenting serious problems with Ohio's NPDES permit program for CAFOs. Region 5 has
not responded to our Petition other than to acknowledge receipt. In addition to CWA
violations, EPA's failure to respond to the Petition within a reasonable time also appears to
violate the Administrative Procedure Act, 5 U.S.C. § 551.

NOTE: Citizens of Putnam County filed a Petition with EPA on October 3, 2000, and 
EPA met with those citizens soon after the filing. This precedent seems to refute 
EPA's lack of response to our Petition. 

• December 26, 2012 Petitioners filed our first Addendum asking U.S. EPA to nullify Ohio's
illegitimate transfer of CAFO permitting authority. We included additional evidence to
support our request to stop the ODA from issuing new CAFO permits in Ohio.

• February 15, 2013 -Petitioners filed our second Addendum transmitting additional
documents to support our request to remove CAFO NPDES permitting authority from Ohio.

• February 3, 2014 - Petitioners Larry and Vickie Askins filed a Notice of Intent under 33
U.S.C. 1365 (b). Region 5 did not respond even though the Save the Valley decision stated
- "The citizen suit provision requires that a party first give notice to the Administrator sixty
days before a lawsuit is commenced. 1365(b)(2). According to this decision - "The purpose
of the notice period is to allow the EPA to avoid expensive and protracted judicial litigation
by addressing citizen concerns at the administrative level." Sadly, WE were forced to incur
"expensive and protracted judicial litigation" because EPA refused to address our concerns
at the administrative level.

• Petitioner Vickie Askins has sent many other detailed letters in 2011, 2012 and 2013 to U.S.
EPA about the serious problems we have exposed with Ohio's CAFO permitting programs
which we believe contribute to the toxic algal blooms threatening Lake Erie and other Ohio
lakes and rivers.

• August 4, 2014 - Because U.S. EPA Region 5 ignored all of our attempts to meet,
Petitioners Larry and Vickie Askins filed a complaint - Askins et al v. Ohio Department of
Agriculture et al - in 6th District Court to which Region 5 finally responded. EPA ignored our
concerns for almost three years after we submitted our Petition - but after filing the
complaint, numerous Department of Justice and Ohio Attorney General attorneys
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responded! This lawsuit would never have happened if only EPA had responded and 
addressed our Petition. This overdue response seems to make a mockery of the citizen suit 
provision in the Clean Water Act and would certainly not "encourage" public participation. 

• January 13, 2015 - Defendants argued in their May 20, 2015 brief that "citizens may bring
an unreasonable delay claim under the Administrative Procedure Act (A.P.A.) ... Thus, the
concern that USEPA could avoid judicial review altogether by not taking any action is
unfounded." The Humane Society of the U.S. filed suit under the A.P.A. regarding a 2009
Petition and the Environmental Integrity Project, et al. likewise filed suit under the A.P.A.
regarding a 2011 Petition. It appears EPA has not responded to either claim - so doesn't
that mean that U.S. EPA "could avoid judicial review altogether by not taking any action".

• January 13, 2015 - U.S. EPA Reply Memorandum stated "The administrative petition ... is
currently pending as USEPA evaluates the numerous factual assertions presented in the
petition, and USPEA will provide a response to the petition when that evaluation is
completed."

NOTE: We would be more than happy to provide any additional documentation 
required to assist U.S. EPA in their evaluation of our Petition. 

• January 27, 2015 - Memorandum Opinion by District Court - Dismissed action for lack of
subject matter jurisdiction.

• February 20, 2015 - Petitioners Larry and Vickie Askins filed a Notice of Appeal with the
Sixth Circuit Court of Appeals.

• March 17, 2015 - Mediation Conference Call - Our attorney tried to warn all the parties
on the call that CAFOs produce an enormous amount of manure and nutrient runoff had
worsened since the ODA had started issuing permits. There was much discussion as to the
nuances of PTis, PTOs and NPDES Permits that incorporate PTO MMPs and also why U.S.
EPA had not approved the ODA's program. Our attorney said we were putting our faith in
the U.S. EPA to make sure these permits complied with the Clean Water Act.

NOTE: The mediator was surprised that he had to bring ten different defendant 
attorneys and employees into the conference call. He mentioned that he had never 
had so many parties on a call before. We thought it was amazing that our lawsuit 
was getting so much attention when our Petition had received none. 

• October 6, 2015 - The D.O.J. attorney argued at the oral hearing before the 6th Circuit
Appeals Court that we should have submitted a petition instead of filing a lawsuit! Our April
8, 2015 brief stated "One of the determining factors in whether the CWA would be a success
is the degree to which the public can participate in the process ... The Plaintiffs tried to do
just that by petitioning Defendant U.S. EPA in November, 2011. Defendant U.S. EPA did not
respond to Plaintiffs' petition other than to acknowledge receipt of the petition. The only
alternative lelt for Plaintiffs when Defendant U.S. EPA fails to respond is to file a complaint
under 33 U.S.C. 1365(b)."

NOTE: During the oral hearing - our attorney presented convincing arguments about 
the worsening degradation of Ohio's waters since the ODA had taken over "part of" 
the NPDES permit program for CAFOs. This put the DOJ and AG attorneys on the 
defensive as they tried to evade the merits of our case. Toward the end of the oral 
hearing, the chief justice asked them - how long do you think you can keep this 
'scheme' going on? 
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• January 6, 2016 - Sixth Circuit affirmed district court's dismissal - "While the Clean Water
Act does require the U.S. EPA to withdraw approval of a state-NPDES program after a
hearing, notice, and time to cure, it does not require the U.S. EPA to hold a hearing in the
first place. Accordingly, the non-discretionary action does not kick in until after the hearing,
the hearing itself is discretionary ... Because the Clean Water Act prohibits this suit, we need
not address the merits of the Askinses' claims."

Although our Complaint and Appeal were dismissed due to a technicality, I would respectfully ask 
you to review the briefs filed with our Complaint and Appeal in order to fully understand the merits 
of our case - and our Petition. For example: 

• Why did former Governor Taft include regulations for PTis and PTOs in Ohio's 2006 NPDES
transfer application for NPDES permit program authority if PTis and PTOs are not part of

the NPDES permit program?

• Why did former Governor Taft include the 2002 MOA between OEPA and ODA about the
"State" permitting programs unless the PTis and PTOs were part of the NPDES permit
program? This 2002 MOA was included with Ohio's application in addition to the 2006 MOA
which contained the ODA's program as required by NPDES rules for State Programs.

• Why did ODA Kevin Elder state in his sworn affidavit- "The PTO is not administered
according to the Clean Water Act and is not a part of Ohio EPA's NPDES permit program for
CAFOs." Why would Elder swear to these ambiguous statements when he knows the OEPA
incorporates ODA MMPs in NPDES Permits? It would seem that he intentionally misled you
and the Court and it would also seem he may have perjured himself.

• Kevin Elder also publicly stated in 2001 - The environmental protection agency has "never
had the manpower to be able to enforce the federal discharge regulation requirements."
This claim seems to bring into question Ohio's entire CAFO NPDES permit program.

3. ODA MANURE MANAGEMENT PLANS ARE NOT EQUAL TO EPA NUTRIENT MANAGEMENT

PLANS - We argued that ODA Manure Management Plans {MMPs) are written under State law and
are not the same as Nutrient Management Plans (NMPs) that must comply with the CWA. Neither
the term "manure management plan" nor the acronym "MMP" are found in the CWA. Defendants
claimed "ODA's manure management plans comply with the federal standards" - but clearly that is
not true or U.S. EPA should have approved the ODA's Program nine years ago!

The MMP "is the main substance of an NPDES permit application as it provides the necessary detail 
of the operations in order to determine the amount and type of discharge." Further, "Because 
Defendant OEPA requires an MMP to be part of an application for an NPDES permit, then an MMP 
is a part of the NPDES permit program in Ohio". Thus, OEPA has transferred part of their duties 
under the NPDES permit program to the ODA. 

4. FEDERAL STANDARDS - The arguments by the DOJ maintained the OEPA will incorporate ODA
MMPs "if the plan meets the federal standards." Defendants repeatedly argued that a NMP "is a
planning document that contains site-specific operation and management practices that a CAFO
will implement for crop production needs and water quality protection goals." The District Judge
accepted the argument that the NMP and MMP "contain the same site specific information
required by federal regulations" even though Defendants offered absolutely no evidence or
authority to support this claim.

Other statements in Defendants' briefs: 
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• 1/13/15 - "The CAFO must develop and implement a nutrient management plan that... [is]
based on a field-specific assessment of the potential for nitrogen and phosphorus
transport from the field and that addressed the form, source, amount, timing, and method
of application of nutrients on each field to achieve realistic production goals, while
minimizing nitrogen and phosphorus movement to surface waters."

• 1/18/15 "Ohio EPA accepts manure management plans developed by CAFOs for PTOs
issued by ODA because those manure management plans contain the same site-specific
production area and land application information, operational practices, and protocols
required by federal regulations 40 C.F.R. 122.42 and 40 C.F.R. 412 .4 ."

• C. Alexander affidavit - "Ohio EPA will accept manure management plans developed by
CAFOs for PTOs issued by ODA if those plans contain the same site-specific production
area and land application information."

No reasonable person would agree that an MMP is "site-specific" if that plan simply states "All 
manure is being sold to others not under the control of the CAFO owner." In that case, there is no

site-specific information or field-specific assessments - it is quite simply a huge loophole! 
Defendants included a footnote on page 3 of their January 13 , 2015 brief admitting that "Land 
application area means land under the control of an AFO owner or operator." It is inconceivable 
the writers of the CWA provided hundreds of pages of regulations that would apply only if the CAFO 
applies manure to his own fields. 

The argument that ODA MMPs are merely part of a State PTO is also illogical since OEPA 
incorporates ODA MMPs as an integral part of a federal NPDES Permit. OEPA acknowledged via a 
June 2005 letter to all pending CAFO NPDES Permit applicants that ODA MMPs did not comply with 
federal NPDES laws and for that reason could not be used for NPDES Permits. However, the OEPA 
started accepting these inadequate "State" plans for inclusion in federal NPDES permits after OPEA 
lost their funding about 15 years ago. (See George Elmaraghy's Affidavit.) 

It is important to note that many ODA PTOs contain MMPs with no "site-specific" land application 
information! In fact, NPDES Permits incorporating these MMPs would be in violation of NPDES 
regulations that require "site-specific" and "field-specific" information "for each field". Defendants' 
repeated assertions to the contrary are false at best. 

It is disappointing that OEPA supports these inadequate MMPs since the OEPA Nutrient Reduction 

Strategy Report claimed - "The improper management of livestock manure and continued over 
application of manure on soils that are already saturated with nutrients is a significant challenge in 
some watersheds where livestock numbers are high. Soils in some watersheds have soil 
phosphorus levels that would allow generations to pass before needing additional phosphorus 
inputs - yet each year some of these same soils continue to receive nutrient applications. Effective 
manure management is critical if we are to see water quality improvements and/or measurable 
reductions in nutrient loadings to our streams." 

5.  DAIRY - A failed example of Ohio's split permitting scheme - Defendants
offered the 2005 MMP for  Dairy as an "example of the forms ODA created that contains
NPDES requirements for ODA's proposed NPDES permit program." We would offer the detailed
timeline on pages 8-12 for the  Dairy/ Dairy Acquisition 1 /  Dairy/  Land
Company NPDES Permit as the perfect example of why Ohio's split permitting scheme is a sham.
The following is a brief summary:

• In 2002 -  Dairy LLC began operation with  dairy cows.
• In 2003 -  had a discharge and had to apply for an NPDES Permit.
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• In 2009 -  applied for an ODA permit to expand to  cows.
• In 2011 - OEPA approved the NPDES Permit which incorporated the ODA's MMP for 

cows. The next week, all the cows were removed and the Dairy was closed down with a full
manure pond.

• In the Fall of 2011 - OEPA transferred the NPDES Permit to Dairy Acquisition 1, LLC - the
lending institution.

• In July 2012 - OEPA transferred the NPDES Permit to  Dairy LLC.
• In August 2014 - OEPA transferred the NPDES Permit to Land Company.

OEPA repeatedly instructed all of these owners and operators that they needed to develop an 
updated MMP that complied with the rules. (This seems to imply that the original MMP did not 
comply with the rules.) There were more violations over the years but, according to my records, 
no one has ever submitted a legitimate NMP/MMP for this facility. 

Dairy Development was instrumental in building Dairy and many others in 
Ohio, Michigan and Indiana. In 2010/2011  went bankrupt (with many pending 
lawsuits) and so did dozens of their dairies. My information on pages 8-12 only pertains to one of 
these dairies. Have other bankrupt dairies had similar issues? Have there been similar transfers 
and cover-ups? Is EPA providing any oversight? Is lax enforcement of failed dairies by EPA 
contributing to the nutrient overload crisis in Lake Erie? 

6. VERIFIED COMPLAINT -  and Petitioner Vickie Askins submitted a Verified
Complaint to OEPA in May 2014 listing many serious problems with the former  Dairy. In 
December 2015, the Director's Final Findings and Orders admitted there was no MMP and fined

$6,120. Please investigate why OEPA has not responded to the other alleged
problems/violations in this V.C. - for example:

• How can a CAFO have an NPDES Permit with no MMP?
• Why did OEPA state that the ODA plans do not meet NPDES regulations but then allow

 to incorporate the ODA MMP in their NPDES Permit?
• Why did OEPA claim ODA MMPs are not a "requirement under the NPDES program" but then

incorporate the ODA MMP for  cows in the NPDES Permit for this -head Dairy?
• How can any owner/operator possibly apply manure agronomically on fields when there is

no valid NMP?
• Why didn't OEPA do anything about the full manure pond upon  closure - which

then provided inadequate storage for subsequent owners and operators?
• Why did OEPA penalize  for applying manure on frozen fields since they knew the

manure pond was full and there was no storage when they approved the transfer?
• Why would OEPA keep transferring this NPDES Permit since no one has ever provided a

valid MMP?
• CAFOs with clay-lined manure ponds leach into groundwater and pose a significant

threat to local residents who depend on wells for their drinking water. Viruses and
bacteria present in manure can leach into groundwater and survive in the soil for
extended amounts of time contaminating drinking water supplies. Is U.S. EPA
monitoring this l4-year-old manure pond that, according to the ODA is only 8.5
feet from the aquifer, to see if it is leaking and contaminating local groundwater?

7. RECENT LEGISLATION TO REDUCE NUTRIENTS IN LAKE ERIE - Ohio legislators have
passed several Bills to reduce agricultural runoff, however, the new statutes restrict grain farmers
and smaller animal operations while giving CAFOs a free pass. Attached is a letter submitted to
Governor Kasich and other Ohio politicians by Petitioner Vickie Askins which elaborates on these
Bills as well as the loopholes in the ODA's current rules. As Region 5 reviews the new ODA
application, please be aware there are even more loopholes in the ODA's CAFO permitting program.
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8. LAX PUBLIC PARTICIPATION AND REVIEW BY ODA - Also attached is a recent letter
submitted to ODA Director David Daniels by Petitioner Vickie Askins detailing serious problems with
ODA's public records policy related to a recent CAFO permit he approved. As Region 5 reviews
ODA's Program/Application - please know that ODA does not comply with regulations that would
ensure adequate public participation and review.

9. ADDITIONAL DATA - Attached is a large pack containing 106 pages of documents Petitioner
Jack Firsdon would like to submit for our anticipated meeting with Region 5 staff.

10. SUMMARY - Administrator McCarthy, we are sure you understand there is a sense of urgency
for Region 5 to complete their review of our Petition due to the nutrient loading crisis in Lake Erie
which threatens the drinking water for millions of people. It is unfathomable why it has taken
Region 5 more than four years to complete this review. After the Toledo and Flint water crises,
residents of Northwest Ohio will not tolerate an agency whose inabilities have become a threat to
our well-being. As Judge Cole questioned during the oral hearing - how long do you think you can
keep this 'scheme' going on?

Instead of replying to our Petition or meeting with us after more than four years, Region 5 has 
placed great efforts on reviewing the ODA's applications and also on defeating our lawsuit. We 
need the presence of EPA and the resources provided by our federal government to address the 
on-going toxic algal blooms threatening the source of drinking water for millions of residents. All of 
these efforts are currently being wasted because the ODA is approving more permits that allow 
more CAFOs to over apply more manure in the western Lake Erie basin. Knowing this, we fear it 
could be construed as negligence on your part if you continue to ignore this threat to Lake Erie. 

We are not looking for fame or fortune - we are only trying to help you accomplish your mission 
"to protect human health and the environment." After losing our lawsuit, it is evident that only 
U.S. EPA can force Ohio to restore all CAFO NPDES permitting authority and resources to the OEPA. 
We all have a basic human right to clean water, but officials are not ensuring our health and well­
being and instead are defending Ohio's unlawful split/phased CAFO permitting programs. 

We would be honored to work with you to hold Ohio's agencies responsible for safeguarding our 
environment from the negative impacts of CAFO manure pollution. Make no mistake - the Flint 
water crisis is the canary in the coal mine. As you instructed your staff - you must "elevate critical 
public health and/or environmental issues so that the agency can properly assess them and 
respond at appropriate policy and governmental levels." After you complete your expeditious 
review of our Petition and supporting documentation, please contact us without delay to schedule a 
meeting so we can all work together to address this public health and environmental threat. 

Respectfully submitted

�h�A � � a� 
Jac�y9� � \,_,/ l�f D. Askins Vickie A. Askins 

rf 
Attachments 

cc: President Barack Obama 
Senator Sherrod Brown 
Steve Edwards, Esq. 
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/ DAIRY ACQUISITION 1 /  LAND DAIRY 

OHIO'S SPLIT CAFO PERMITTING SCHEME 

To the best of my ability, the following is a timeline of innumerable events and actions related to 

one Dairy CAFO in Wood County, formerly known as  Dairy, according to public records I 

have obtained over the years. Please note that some of these transactions were acknowledged in 

EPA reports and/or Orders, however, I did not actually receive copies of these documents as part of 

my public records requests. 

Please note that no "updated" MMP has ever been developed and no "updated" MMP has been 
submitted to OEPA - yet OEPA has transferred this NPDES Permit three times. The manure pond 
still contains manure "that was generated while the operation was a CAFO" and therefore, has 
clearly been in violation of the NPDES Permit since  Dairy was closed in July 2011 - almost 
five years ago. How long can OEPA kick this can down the road before they stop wasting their time 
and taxpayer money trying to prop up this failed Dairy? 

• June 2002 -  DAIRY - a -head CAFF was developed by  Dairy
Development and occupied near Weston in Liberty Township, Wood County, Ohio.

• November 2003 - U.S. EPA and OEPA inspected  Dairy and observed a discharge of
pollutants.

• August 16, 2004 - OEPA issued a Discharge Violation Letter that stated was defined as a
medium CAFO due to the discharge and ordered them to obtain an NPDES Permit. "As soon as
possible, but in no case later than 30 days from receipt of this letter, please submit the application
forms ... "

• September 15, 2004 - U.S. EPA Findings of Violation and Order for Compliance to cease all
unauthorized discharges and implement BMPs. This Violation letter also warned that pollutants
discharged from the production area and from the facility's storm water system would eventually
reach Lake Erie.

• September 15, 2004 -  letter to OEPA in reply to August 16th letter - "we currently
anticipate being able to submit the completed NPDES applications by October 15, 2004."

• November 31 [sic], 2004 - U.S. EPA Application for NPDES permit for  mature dairy cows.
o Please note that this application stated there was no NMP "being implemented by the

facility" and also that the NMP was "currently being reviewed by ODA."

• January 12, 2005 - OEPA public notice of NPDES application for  cows.
• June 21, 2005 - OEPA Melinda Harris letter to all pending CAFO NPDES applications - "The ODA

review and approval process of the plans for the state program cannot be counted for the
reguirements of the federal program because ODA is not the authorized NPDES permitting
authority, and because the plans developed according to ODA's rules ... do not meet the minimum
reguirements of the NPDES requirements."

• April 20, 2007 - ODA Public Notice for the expansion permit from  cows to  cows.
According to the Fact Sheet, the PTI included the construction of two additional -cow freestall
dairy barns and a new earthen manure storage pond that would store 16.0 million gallons of
manure.

• May 30, 2007 - ODA Public Meeting
• July 18, 2007 - ODA issued the Responsiveness Summary to public comments.
• July 19, 2007 - ODA approved the expansion permit for  cows.

8 

(b) (6)

(b) (6)

(b) (6)

(b) (6) (b) 
(6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) 
(6)

(b) (6)
(b) 
(6)

(b) (6)

(b)(6) (b)(6)



• September 18, 2009 - OEPA NPDES Fact Sheet for the  Dairy LLC.
• November 23, 2009 - OEPA information session for the NPDES Permit held in BG. OEPA accepted

ODA's MMP for  cows as a valid NMP.
o How could OEPA have conducted a "meaningful review" for the completeness and

sufficiency of the ODA's MMP since this Dairy never housed dairy cows?

o "  Dairy LLC currently has a manure management plan developed through
the Ohio Department of Agriculture in accordance with its Permit to Operate" - but
not in accordance with NPDES regulations.

o "Land applied manure shall be managed in accordance with the Manure Management
Plan and requirements of the NPDES permit."

NOTE: I have submitted many public records requests to OEPA for this Dairy's 
documents but OEPA has not furnished any annual reports that have detailed the total 
amount of manure removed, the total number of acres for land application, nor the 
manure distribution records. The Annual Reports show very random numbers but no 
proof that any of these numbers are legitimate. 

• November 9, 2010 - AgStar filed a foreclosure lawsuit. The total of the four Notes was $3.6 million
- the loan required interest only payments beginning on August 1, 2008 then "any unpaid
balance ... was due in its entirety on the maturity date [July 1, 2009]."

• November 10, 2010 - Dairy filed for Chapter 11 bankruptcy protection but this filing was later
dismissed by the Court.

• 2010 Annual Report - Number of dairy cows =  No manure produced / 5,100 tons
and 4,883,700 gallons land applied to 2,630 acres in MMP plus 795 acres under control of
CAFO.

• July 1, 2011 - OEPA approved the  Dairy NPDES Permit. This permit stated under Part 1, C
- SCHEDULE OF COMPLIANCE 1. MANURE MANAGEMENT PLAN - A. As soon as possible, but no
later than July 19, 2012, Dairy LLC must develop and begin implementation of an
updated Manure Management Plan that is created in accordance with this permit and which meets
the requirements of the 2008 Federal CAFO Rule. (3) As soon as possible but no later than June
19, 2012, the updated Manure Management Plan shall be submitted to OEPA, Central Office,
Division of Surface Water for review and availability to the public. Under (2) "It is acceptable to
develop the Manure Management Plan which would be included as part of a renewal of the Permit­
to-Operate issued to  Dairy LLC by the Ohio Department of Agriculture." Under N. - In the
event that this facility is closed for production purposes or is no longer a CAFO, this permit shall
remain effective until the permittee demonstrates to the satisfaction of the Director that there is no
remaining potential for a discharge of manure that was generated while the operation was a
CAFO ... AII manure shall be properly disposed of, and in the case of facility closure, the manure
storage or treatment facilities shall be properly closed."

• July 8, 2011 - ODA Shutdown Plan for s Dairy, LLC stated that "all manure and loose feed
will be applied on to cropland according to the current Manure Management Plan (MMP)."

• July 2011 - the cows were removed, the equipment was sold, and the deed was transferred to the
lending institution - Dairy Acquisition I, LLC "in lieu of foreclosure". The manure pond was
lowered one foot below freeboard by running a line across  Road and spreading the
manure on a field west of the Dairy.

• August 11, 2011 - OEPA email response to my inquiry about  failure to empty the manure
pond - "It has been our experience that bankrupt dairies are sold relatively quickly. So, we tend to
give some flexibility in terms of closure requirements but the other requirements of the NPDES
permits remain in effect."

• Fall 2011 - The ODA and OEPA permits were transferred to DAIRY ACQUISITION 1, LLC, the
lending institution. The MMP stated "As soon as possible, but no later than July 19, 2012, 
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Dairy LLC must develop and begin implementation of an updated MMP that is created in accordance 
with this permit and which meets the requirements of the 2008 Federal CAFO Rule." 

• September 2, 2011 - Exemption from real property conveyance fee from  to Dairy
Acquisition 1- "That no money was exchanged in consideration for the Deed."

• 2011 Annual Report - Number of dairy cows= . 3,820 tons and 3,832,500 gallons
produced. Total land covered by MMP shows 3,087 acres and -0- acres under control of
CAFO. Land applied 3,920 tons and 3,832,500 gallons.

• July 5, 2012 - Wood County Commissioners letter requesting clarification from OEPA and ODA
regarding the full manure pond which appeared to violate NPDES and ODA regulations.

• July 6, 2012 - OEPA transferred the NPDES Permit to  DAIRY, LLC "while Dairy
Acquisition 1 LLC remained the owner of the Facility."

• July 17, 2012 - ODA Director Daniels replied to W.C. Commissioners that the facility was inspected
on July 2nd 

- manure levels "are within permitted levels" and "the facility was being properly
maintained." NOTE: Compare ODA's response with OEPA's August 29, 2012 Report of their h!.ly
30th inspection that included many serious issues, including vegetation on the lagoon perimeter,
inadequate containment for silage leachate, etc. Also note OEPA. whose federal authority exceeds
ODA's state authority over CAFO permits. did not reply to the Commissioners.

• July 19, 2012 - ODA Permit to expand expired.
• July 21, 2012 - Someone delivered a few cows.
• August 13, 2012 - my letter to US EPA Cheryl Burdette - manure pond not properly closed. OEPA

and ODA both denying responsibility.
• August 29, 2012 - OEPA Letter re: Inspection Report for July 30 inspection - "No manure should

be applied to any fields unless up-to-date soil samples and manure analyses are obtained.
Complaints included "the lack of a Manure Management Plan ... as required by the NPDES permit/
not maintaining records/ not enough storage/ buildup of solids in manure lagoon/ mow and
control vegetation / inadequate containment for silage leachate/ aboveground fuel storage tanks
above minimum threshold of rules, etc. "As soon as possible, but no later than October 1, 2012,
you should submit a plan of action to this Office which demonstrates your anticipated manure
distributions or applications this coming Fall - plus an updated MMP.

• August 30, 2012 - EPA Tinka Hyde's reply to August 13 letter - "facility is currently considered
operational, and is not required to close its storage structures at this time." Contrary to Ms. Hyde's
response, the NPDES Permit regulations seem to be very clear - "In the event that this facility is
closed for production purposes ... all manure shall be properly disposed of ... [and] the manure
storage ... shall be properly closed." Obviously, EPA could avoid compliance with NPDES regulations
"altogether by not taking any action". If EPA keeps transferring this Dairy to other entities, there
would never be any action taken to force anyone to comply with the closure regulations that should
have been triggered when  closed the facility in 2011. Instead, EPA keeps kicking the
manure can down the road.

• November 20, 2012 - A NOV was sent as a follow up to the August 29, 2012 letter. OEPA again
requested an update within 14 days.

• December 4, 2012, the USPEA conducted an inspection. "An MMP and records associated with the
MMP were not contained onsite as required by the NPDES permit."

• 2012 Annual Report - Number of dairy cows = . 2,000 tons and 1.25 M gallons of
manure produced. Zero tons and zero gallons of manure land applied.

• January 23, 2013 - US EPA letter to  requesting an updated MMP "by July 19, 2012" and
also documenting other problems with the Permit. "  said the waste holding ponds had
been assessed this fall to ensure enough storage capacity is maintained for the winter." "Manure is
not transferred off-site to other parties."  "said he maintained some of the records in his
head." "The nutrient management plan was not furnished to EPA after the inspection as requested.
EPA has no confirmation that an updated MMP has been developed and implemented for 

 Dairy in accordance with the 2008 Federal CAFO Rule."
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• June 27, 2014 - OEPA replied that their Legal Office reviewed the V.C. and it was found to be valid.
In response, OEPA commenced an investigation.

• August 26, 2014 - OEPA transferred the NPDES Permit to LAND COMPANY. The NPDES
Permit on the OEPA website shows: "as soon as possible but no later than July 19. 2012. 
Dairy LLC must develop and begin implementation of an updated Manure Management Plan that is
created in accordance with this permit and which meets the requirements of the 2008 Federal
CAFO Rule.

• November 25, 2014 - DIRECTOR'S ORDERS issued -  was ordered to pay 46,120 for civil
penalties. could appeal to ERAC.

• 2014 Annual Report - Number of dairy cows = . 6,399/01 tons of manure
transferred. 6,340 tons and 4,876,000 gallons applied to 764.6 acres in MMP. 6,399.01
tons to Napoleon BioGas LLC.

o Please note - Campbell Biagas is already taking manure from another nearby dairy
CAFO and manure from  Dairy was NOT approved in their MMP/NMP.

• February 28, 2015 - OEPA NPDES Modification Expiration Date.
• March 12, 2015 - OEPA letter to "Taft Service Solutions Corp." regarding the Proposed

Administrative Orders for Dairy Acquisition 1, LLC -  Dairy.
• March 18, 2015 - my letter to U.S. EPA Adm. McCarthy asking for an investigation into the failure

of the OEPA to act on violations of an NPDES Permit as detailed in our V.C. I questioned the
"tortuous split/phased CAFO permitting programs in Ohio."

• February 28, 2015 - Modification Expiration Date. OEPA provided no new NPDES Permit
when I requested all updated documents.

• March 12, 2015 - OEPA letter to  regarding the Proposed Administrative Orders and
civil penalty.

• March 18, 2015 - I wrote and asked you to investigate why we had heard nothing when this was
supposed to be a prompt and thorough investigation.

• March 30, 2015 - I received another letter from OEPA that our V.C. was found to be a valid V.C
and that the Central Office had completed its "thorough investigation and OEPA was currently in
negotiations with the Respondents to address the violations.

• April 7, 2015 - US EPA letter to me regarding my March 18 letter regarding the failure of OEPA to
act on potential violations of the  Dairy NPDES permit.

• September 24, 2015 - OEPA letter with Attached was the "proposed" Director's Final Findings and
Order.

• October 7, 2015 - I emailed OEPA attorney Simcic and asked why the "Proposed Administrative
Orders" stated that OEPA was finalizing the attached Orders since the Orders did not address many
serious issues detailed in our V.C. I also questioned "the lack of a Manure Management Plan for
this Facility" since the current owner was currently applying manure to some nearby fields. I asked

for an updated MMP - - but Mr. Sincic did not reply.
• December 9, 2015 - OEPA Director's Final Findings and Orders to our V.C. The Final Orders "noted

the lack of a Manure Management Plan ("MMP") for the Facility, as required by the NPDES
permit." How can this CAFO have an NPDES Permit with no MMP? What about the manure that's
been in the pond for over four years? How could

• 2015 Annual Report - none yet submitted.

March 31, 2016 
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Summary of Recent Nutrient Reduction Legislation 
Specifically Pertaining to Manure 

Lake Erie is a vital resource for millions of residents and visitors but it has been threatened for many years 
with excessive nutrients that have fueled harmful algal blooms. Rising levels of phosphorus caused deadly 
toxins that resulted in a drinking water crisis for over 400,000 Toledo-area residents in August 2014 as 
well as an emergency shutdown of a municipal water treatment plant in Carroll Township in September 
2013. 

Many significant studies have been published over the past five years regarding the nutrient pollution 
crisis. These studies found that agriculture was a leading source of the excess phosphorus, especially 
dissolved reactive phosphorus (DRP), to our rivers and lakes. The major sources of agricultural nutrient 
pollution are excessive runoff from commercial fertilizer and also from animal manure. 

Grain farmers have significantly decreased their use of commercial fertilizer over the past 20 years. 
However, there has also been a considerable increase in the application of animal manure to farm fields 
during this same time period. This is because of a dramatic increase of concentrated animal feeding 
operations (CAFOs) especially in the western Lake Erie basin and the Grand Lake St. Mary watershed. The 
growth of industrial animal production concentrates thousands of animals on increasingly fewer farms. 
These mega farms produce far more waste than can be safely applied to local farm fields and, once the 
fields become saturated, the waste can and has run off into nearby streams and rivers. 

Ohio's laws have not kept pace with industrial animal production and the massive amounts of manure 
generated by these facilities. With the passage of Senate Bill 150 last session, Senate Bill 1 in March, and 

House Bill 64 in the Governor's Budget Bill this past June, legislators claim they have improved regulations 
to better address nutrient runoff and harmful algal blooms in the western Lake Erie basin. Sadly, these 
bills have mainly exempted one of the largest sources of nutrients, CAFOs. Below is a synopsis of the 
aforementioned legislation: 

SENATE BILL 150 - The 130th General Assembly passed SB 150 in early May, it was signed by Governor 
Kasich on June 5th and became effective on August 21, 2014. 

Senate Bill 150 was touted as Ohio's nutrient management bill to reduce major sources of agricultural 
nutrient runoff and improve water quality in places like Lake Erie. Instead it became the fertilizer bill 
aimed at reducing chemical fertilizer runoff into Ohio's waters. Republican leaders refused to include 
"manure" in the definition of "fertilizer" even though manure management was deemed critical by the 
Ohio EPA and despite being urged to do so by other legislators. This Bill specifically exempted the largest 
manure producers, concentrated animal feeding operations (CAFOs). 

New ODNR / SWCD regulations: 

• 905.31 - Definitions:

(D) Revised definition of "Fertilizer" retains the exclusion for animal manure.

(U) "Director" means the director of ODA.

(Z) "Agricultural production" means the cultivation, primarily for sale, of plants ... on more than fifty acres.

(DD) - Definitions for a "Voluntary nutrient management plan":
The OSU developed and is administering the certification plan in the form of the Ohio nutrient
management workbook.

o A comprehensive nutrient management plan developed by USDA NRCS (taxpayer subsidized).
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• 905.321 - Fertilizer applicator certification program - requires all applicators of fertilizers on more than 50
acres to be certified by the ODA before September 30, 2017.

• 905.322 (A)(l) ODA Director shall create the fertilizer applicator certification program. See here.

(2)(f) Requirements for the maintenance of records include date, place, and rate of application of fertilizer

but these records are not be required to be submitted to ODA (in other words, not available as public
records).

(3)(8)(1) The ODA Director may adopt rules to establish criteria for who may be exempt from this

training.

• 905.323 (A)(l) Voluntary Nutrient Management Plan (NMP) - A person who owns agricultural land may

develop a voluntary NMP and may request SWCD to develop that plan for them (taxpayer subsidized).

(B) If the NMP is disapproved, the person may request a hearing and also may appeal the disapproval.

• 905.324 Non-disclosure - The ODA and SWCD shall not disclose any of the information in the NMP. They

may disclose to a federal, state, or local agency as long as that person does not disclose the information.

• 905.325 Affirmative defense - allows farmers to obtain an affirmative defense to civil actions for claims

resulting from the application of fertilizer and not have to pay damages.

• 905.501 Enforcement - the director may conduct a hearing to determine whether violations have

occurred and may require the violator to pay a penalty.

Revised ODNR / SWCD regulations:

• Under 1511.01 definitions:

(F) "Operation and management plan" means a written record approved by SWCD or ODNR chief for the
owner of agricultural land or a (removed the word "concentrated") animal feeding operation to abate the
degradation of the waters of the state by manure, among other sources.

(G) "Residual farm products" - removed "animal waste" and "animal excreta".

(I) "Manure" means animal excreta.

(J) "Animal feeding operation" includes operations with confined animals but excludes Chapter 903 CAFOs.

• 1511.02 (E)(5) and (6)Agricultural Pollution Abatement - grants for operation and management plans for
(removed the word "concentrated") animal feeding operations and eligibility for "state cost sharing"
(taxpayer subsidized).

• 1511.021 (C) Affirmative defense - Any person can file a complaint regarding nuisances involving

agricultural land or an (removed the word "concentrated") animal feeding operation but affirms an

affirmative defense if the person is operating under an approved operation and management plan.

• 1511.023 (B) Non-disclosure - the ODNR shall not disclose any information if someone is operating under
an approved operation and management plan. ODNR may disclose to a federal, state, or local agency as 
long as that person does not disclose the information.

• 1511.071 Agricultural pollution abatement fund - administered by ODNR chief and may be used to pay
costs in investigating and abating agricultural pollution or lll■■■I of manure. (taxpayer subsidized)
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• 1515.02 - The Ohio soil and water conservation commission now consists of the directors of ODA. OEPA
and ODNR (among other appointees and one designated by SWCD) to develop and approve voluntary

nutrient management plans (among other duties).

SENATE BILL 1- The 131 st General Assembly passed SB 1 in March, it was signed by Governor John
Kasich on April 2nd

, and became effective on July 3, 2015. This Bill was aimed at protecting Lake Erie and

improving Ohio's water quality.
• It authorized the ODA to administer the fertilizer provisions.
• It authorized the ODNR to administer the manure provisions for small and medium CAFFs.
• The administration and enforcement of the Agricultural Pollution Abatement Program was shifted

from the ODNR to the ODA.
• Both agencies were authorized to investigate complaints.

New ODA regulations: 

• Sec. 903.40 - (A) No person for the purposes of "agricultural production" (means the cultivation, primarily
for sale, of plants ... on more than fifty acres) in the western basin shall apply manure obtained from a CAFF
"issued a permit under this chapter" unless the person has been issued:

o (1) a livestock manager certification (CLM under Sec. 903.07 which is a two-day training) or

o (2) a fertilizer certification by the ODA Director ("new, lesser stringent certification" under Sec. 905 which
is a three-hour training).

(B) - For purposes of (A)(2) above - only references to "fertilizer" in Sections 905.321 and 905.322 are

deemed to be replaced with references to "manure".

• 905.326 (B) Prohibits the application of fertilizer in the western basin of Lake Erie on frozen ground,
saturated soil, and during certain weather conditions if fertilizer is (1) injected or (2) incorporated within
24 hours.

(B)(3) - A new exception (loophole) occurs if fertilizer "is applied to a growing crop". 

(C) - If complaints - the director may investigate, may enter, and may apply for a search

warrant. 

(D) -This prohibition does not affect restrictions in Chapter 903 for CAFFs/CAFOs.

• 905.327 - (A) and (B) - The director may assess a civil penalty; may impose a civil penalty only if

opportunity for adjudication hearing; may issue an order and assess the civil penalty.

New ODNR / SWCD regulations:

• Sec. 1511.10 - (A) Same provisions and exceptions as 905.326 above but covers manure applications in

the western basin from small and medium CAFFs - including winter manure application to a growing crop.

(B)(4) Contains a new emergency exception. ODNR Chief approves application under USDA NRCS
Standard Code 590.

(C) If complaints - the ODNR chief may investigate, may enter, and may apply for a search warrant.

(D) This section does not affect any restrictions established in Chapter 903 CAFFs/CAFOs.
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• Sec. 1511.11 - (A) and (B) ODNR chief may assess a civil penalty; may impose a civil penalty if

opportunity for adjudication hearing; may issue an order and assess the civil penalty.

(D) Contains new manure restrictions and temporary exemptions for small and medium animal operations

plus the opportunity to request technical assistance from SWCDs (taxpayer subsidized).

HOUSE BILL 64 - Governor Kasich signed the budget bill or HB 64 on June 30, 2015, but it is important 
to note that this Bill was much more than a spending bill. Buried in the nearly 3,000 pages was an 
amendment that included many of the same regulations over industrial animal operations that had just 
been passed a few months earlier as part of Senate Bill 1. However, the authority, enforcement duties, 
and funding responsibilities were switched from the Ohio Department of Natural Resources (ODNR) to the 
Ohio Department of Agriculture (ODA) in HB 64. 

According to Wikipedia - "bait and switch" is defined as introducing legislation with the ultimate objective 
of substantially changing the wording at a later date in order to smooth the passage of controversial 
amendments without expected negative community review. Please note that the mission statements for 
these two State agencies differ significantly. The ODNR's mission is to ensure a balance between wise use 
and protection of our natural resources for the benefit of all. The ODA's mission is to provide regulatory 
protection to producers and agribusiness. 

According to a March 2015 Columbus Dispatch article, the ODA currently certifies manure use for the 200 
CAFOs in Ohio but HB 64 would "shift responsibility for overseeing runoff at the rest of the state's 74,000 
farms." The Dispatch commented that while this could simplify the program, "the sheer scale of the 
change could pose a challenge for the Department of Agriculture." This gives ODA responsibility over all 
farms and farm runoff which, in effect, makes the ODA a "one-stop shop" for nutrient issues in Ohio. It is 
important to note that the ODA is currently petitioning the US EPA (once again) for authority over the 
NPDES Permits for CAFOs as well. This additional challenge would add yet another layer of complexity to 
an agency that obviously allows CAFO owners to utilize loopholes to circumvent Ohio's laws. It would also 
make the ODA a "one-stop shop" for CAFOs. 

HB 64 contained numerous minor revisions to Sec. 903 (the CAFO section of the ORC) mainly to delete 
regs for Review Compliance Certificates. Under current Sec. 903.04 (Eff. Date 11/05/2003) - "A review 
compliance certificate is valid for a period of five years." All of the RCCs have expired so these 
amendments merely cleaned up obsolete language. 

Sec. 903.07, Livestock Manager Certification, is referenced many times in other 903 sections but there 
was only one minor revision in H.B. 64 to 903.07 due to the deleted RCCs. This regulation still states that 
CLMs are only required for Major CAFFs and only if they land apply annually "the volume of manure 
established in rules adopted by the director". ODA rules establish these volumes as more than 4,500 dry 
tons or 25 million gallons of liquid manure. The new language in Sections 939 and 940 regarding CAFOs 
could have worked if the ODNR had maintained enforcement over regulations for small and medium AFFs. 
However, now that HB 64 switched these sections under the authority of ODA, the new regulations conflict 
with the ODA's existing CLM regulations found in Sec. 903.07. It is important to note that there were no 
revisions to Sec. 903.07 in HB 64 to clarify that any new overriding regulations for CAFFs/CAFOs in the 
western basin would be found in Sections 939 and 940. 

903.082 - still states "The director of agriculture may determine that an animal feeding facility that is not 
a CAFF (in other words, a small or medium AFF) has to apply for a PTI and possibly a PTO - but removed 
language that this would result from an ODNR order. 

903.25 - An owner of an AFF who holds a PTI, a PTO, or a NPDES permit or who is operating under an 
operation and management plan under 939.01 approved by the ODA Director -or- by the SWCD 
supervisors under 940.06 - shall not be required to obtain a license or permit pertaining to manure by 
any officer, agency, commission, etc. 
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905.31 -The definition of "fertilizer" was not changed to include - -"manures unless mixed with fertilizer 

materials". 

Sections 939 and 940 contain numerous new and revised regulations which were switched to 
ODA from ODNR Sec. 1511 and from SWCD Sec. 1515 effective 1/1/2016. 

Key to the "Bait and Switch" Scheme: 

• 939.01 (1511.01 repealed) all new
• 939.02 (was 1511.02)
• 939.03 (was 1511.21)
• 939.04 (was 1511.022)
• 939.05 (was 1511.05)
• 939.06 (was 1511.03)
• 939.07 (1511.07 repealed) all new
• 939.08 (was all new 1511.10 in S.B. 1)
• 939.09 (was all new 1511.11 in S.B. 1)
• 939.10 (was 1511.071)

• 940.01 (was 1515.01 under SWCD)
• 940.02 (was 1515.02 under SWCD)
• There was nothing in HB 64 about 1501:15-5-20 - Distressed Watersheds - so it is unclear whether those

regulations will remain under the authority of the ODNR or if they will somehow be transferred to the ODA
as well.

939.0l(A) - "Agricultural pollution" means failure ... to abate the degradation of the waters of the state
by ... manure.

939.0l(B) - "Animal feeding operation" [was in 1511.0l(J)] - specifically excludes a facility that possesses
a permit issued under Chapter 903 i.e. CAFOs. In other words, "agricultural pollution" by CAFO manure is
not regulated under ORC Sec. 939.

939.0l(C) - "Best Management Practices" (new definition) means a combination of practices to prevent or
reduce agricultural pollution.

939.0l(G) - "Ohio soil and water conservation commission" (SWCC) means the Ohio soil and water
conservation commission established in section 940.02 of the Revised Code. This new commission is
established in the ODA that was formerly established in section 1515.02 under SWCD.

939.0l(H) "Operation and management plan" means a written record, developed or approved by the
director of agriculture, the director's desiqnee, or the board of supervisors of a soil and water
conservation district ...

939.0l(K) - "Soil and water conservation district" (SWCD) has the same meaning as in section 940.01 of
the Revised Code.

HB 64 Sections 939.02 thru 939.10 removed all duties previously authorized by SB 1 to be
under the ODNR chief (under Sec. 1511) and switched them to the ODA director. For example:
939.02 - The ODA Director shall:

(A) "provide administrative leadership to soil and water conservation districts" with administering
programs and training personnel;
(D) coordinate programs and agreements between SWCDs and ODA; (3) Cost sharing, grants, etc;
(G) - Employ field employees for work under Sec. 940 - "as agreed to under working agreements"
with SWCDs; and all such employees of the department, unless specifically exempted by law, shall
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be employed subject to the classified civil service laws in force at the time of employment." NOTE: 

It is unclear whether these field employees will report to ODA or to SWCD. 

939.03 - A person who owns or operates agricultural land or an AFO may develop and operated under an 

"operation and management plan". The ODA Director or his designee or the supervisors of SWCDs 
approve the O&MPs. 

939.05 - The ODA director, subject to approval by the Ohio SWCC, shall enter into agreements with 

SWCD supervisors pertaining to agricultural pollution abatement. The director may enter private property 
and may apply for a search warrant to determine compliance. 

939.06 - The ODA director may enter into contracts and agreements and may accept donations, grants 
and contributions (taxpayer subsidized). 

939.07 - The director of agriculture may propose ... may include ... may impose ... may issue ... may request... 
may issue ... may enter ... 

939.07(A)(3)(a) & (b) includes language the ODA Director may impose a penalty and send written notice 
of the deficiencies leading to the violation, set a timeframe for the violations to cease, and then conduct 
an inspection to determine if the person is still violating the law. However, this will likely undermine any 

enforcement of violations that are time dependent because the "timeframe" is not defined. 

939.07(F) -talks about a , of manure ... but does not state that this would trigger an OEPA 
investigation for an NPDES Permit. 

939.08 (was 1511.10 under ODNR in SB 1) - Exceptions that would allow surface application of manure in 

western basin on frozen or snow-covered fields or on saturated fields include: 
• (B)(l) when injected into the ground;
• (8)(2) when incorporated within 24 hours;
• (8)(3) when applied to a growing crop; or
• (8)(4) if an emergency according to USDA NRCS practice standard 590.

(D) This section does not affect any restrictions established in Chapter 903 for CAFFs/CAFOs.

939.09 (was 1511.11 under ODNR in SB 1) - Penalties - The ODA Director may impose penalties, may 
issue orders and may issue exemptions for small and medium operations. The applicant can request 
technical assistance (taxpayer subsidized). 

939.10 (was 1511.071 under ODNR) - Agricultural pollution abatement fund - switched administration 

from ODNR Chief to ODA Director. This fund may be used to pay costs incurred by the ODA under 
939.07 ... to investigate and mitigate water pollution ... caused by ... agricultural pollution or [a] of 
manure specific to AFOs - but does not state that this would trigger an OEPA investigation for an NPDES 
Permit. 

HB 64 Section 940 removed all duties previously authorized by SB 1 to be under SWCD (under 
1515.01) and switched them to the ODA Director. 

(A) "Soil and water conservation district" means a district organized in accordance with this chapter.

940.02 - Established Ohio Soil & Water Conservation Commission (SWCC) in the ODA that includes the 
directors of ODA, OEPA and ODNR. 

• Under (G) - The ODA Director coordinates the agricultural pollution abatement program. The ODA
Director "through the division of soil and water conservation" coordinates state and local
government agencies re: agricultural pollutants. The OEPA Director also "shall utilize the division
of soil and water conservation" in the ODA and SWCDs in abating agricultural pollution. NOTE: It
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is unclear whether ODA, ODNR/SWCD or OEPA will have authority and responsibility over this 
program. 

6111.03- The director of EPA may now do any of the following: (T) develop technical guidance (U) study 

nutrient loading "to reduce nutrients loading in watersheds in the Lake Erie basin and the Ohio river 
basin." However, this section still states that the exclusions do not apply to CAFOs and exposes that US 
EPA has never approved ODA's NPDES program. 

These Bills contained new laws for fertilizer and also for manure from smaller animal operations - but they 
specifically exempted CAFOs. Therefore, the Governor's claims in his "Blueprint for A NEW OHIO" that the 

new Bills "will prohibit manure or fertilizer from being applied to frozen, snow-covered or rain-soaked 
ground in the Western Lake Erie Basin" - and - "will now require anyone applying livestock manure from a 
Concentrated Animal Feeding Facility to obtain" a CLM - would be considered misleading at best because 
these new Bills did not close any of the ODA manure loopholes for CAFOs and, in fact, created even 
more. 

Until our legislators force each CAFO to submit a "nutrient management plan based on a field-specific 
assessment of the potential for nitrogen and phosphorus transport from the field and that addresses the 
form, source, amount, timing, and method of application of nutrients on each field to achieve realistic 
production goals, while minimizing nitrogen and phosphorus movement to surface waters" as clearly 
mandated by the Clean Water Act, these token Bills will not reduce nutrient runoff of CAFO manure. 

According to daily news reports for August and September of 2015, microcystin had been detected in Lake 
Erie water - but stressed that microcystin had not been detected in the drinking water. How can this be? 
Increasing chlorine and other disinfectants are a remedy but a heavy reliance on these chemicals can 
result in an elevated level of cancer-causing trihalomethanes. Supposedly a problem would only occur 
through "long-term exposure to trihalomethanes" but an earlier AP article stated that Toledo can 
"quadruple the amount of chemicals needed to get rid of the toxins in the water as it is pumped from the 
lake." Treatment costs have already sky-rocketed. Our legislators need to stop the source of the 
nutrients that fuel the algal blooms - not spend taxpayer money on cover ups and expensive Band-aids. 

U.S. EPA has sat idly by while Ohio allows CAFOs to pollute the State's waters. Despite illegal manure 
spills, fish kills, drinking water and beach advisories, EPA knows that Ohio's agencies have blatantly 
ignored Clean Water Act regulations for factory farms but EPA has done nothing. This continued inaction 
in the face of Ohio's fractured regulatory programs is unacceptable and not only threatens our 
environment but also public health. 

These Bills did not go nearly far enough. Until we have effective, enforceable laws, the algae-causing 
pollution will continue to threaten Lake Erie, Grand Lake St. Marys and other Ohio communities. 
Ultimately Ohio needs laws to ensure agricultural producers do not apply more nutrients than crops 
actually need to grow. Until then, our drinking water will be in danger and Ohio will be the "go-to" state 
for CAFOs. In fact, because our legislators have failed to close the manure loopholes, many new hog 
CAFFs/CAFOs are already being developed in the western Lake Erie basin. These hogs will feed a new, 
highly subsidized, pork processing plant being built in Coopersville, Michigan that will process at least 

 hogs each day. Our legislators need to ignore the powerful agribusiness lobbyists and start 
protecting Lake Erie - instead of protecting factory farms. 

Respectfully submitted, 

Vickie Askins 
 
 

October 20, 2015 
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ODA MANURE LOOPHOLES 

(Updated to include new loopholes created in SB 150, SB 1 and HB 64.) 

The Livestock Environmental Permitting Program (LEPP) rules in O.A.C. Section 901: 10 were developed in 
2002 by a diverse group of scientific professionals from the ODNR, USGS, NRCS and OEPA, as well as 
environmental and farm groups. Since that time, the Ohio Department of Agriculture (ODA) has 
systematically revised and rescinded many of the original rules in order to approve permits which did not 
comply with the original Program. For example, the ODA added Director's discretion to all of the critical 
siting restrictions intended to prevent CAFOs from being built in environmentally-sensitive areas. 

Contrary to the ODA's assertion that their Program is a model for other states - a University of Nebraska 
study concluded the ODA's regulations were the least stringent among the nation's top ten hog-producing 
states. Although the General Assembly instructed the ODA in 2000 to submit an application to US EPA in 
order to obtain authority over the NPDES Permit Program for CAFOs, this approval has still not been 
granted. Clearly, the ODA's program did not then, and still does not comply with the Clean Water Act. 

Below is an explanation of numerous loopholes the ODA has incorporated into their current Program which 
has resulted in the over application of manure on farm fields in Ohio. This list also includes several new 
loopholes as a result of SB 150, SB 1 and HB 64. 

1. The DISTRIBUTION & UTILIZATION LOOPHOLE - Although there are many convoluted loopholes
in the ODA's CAFO permitting program, the D&U loophole is the most egregious. Over the past few years,
the ODA began allowing CAFO owners to elect the D&U method of manure management - which means
they can transfer/sell all of their manure to others instead of developing a legitimate manure management
plan (MMP). This means the manure application fields are no longer identified, there are no soil tests, no
cropping schedules, plus there is no "Nutrient management plan based on a field-specific assessment of
the potential for nitrogen and phosphorus transport from the field and that addresses the form, source,
amount, timing, and method of application of nutrients on each field to achieve realistic production goals,
while minimizing nitrogen and phosphorus movement to surface waters" - as clearly required by the Clean
Water Act in C.F.R. § 412.4 and the 2005 Waterkeeper Decision.

In other words - the ODA allows CAFO owners to simply elect D&U in their MMP and this means the 
owners do not have to include any information about the manure land application areas for the duration of 
the permit. Any information they do submit is kept on site and is not subject to public records laws. The 
ODA illogically claims "removal of manure from the control of the CAFO places the manure outside of the 
CAFO's obligations under the Clean Water Act." 

ODA MMPs no longer consist of an actual plan to utilize the nutrients or dispose of the waste but, instead, 
consist of statements like - "All solid manure will be distributed to others and not under the control of 

 Farms"  chickens and 63,300 tons of poultry manure in the Maumee River 
watershed). In other words, CAFOs can circumvent liability for improper application by merely 
transferring manure for land application elsewhere, with little sunshine on what happens after the hand 
off. (There were no new regulations in SB 150, SB 1 or HB 64 to close this huge loophole.) 

2. CERTIFIED LIVESTOCK MANAGER LOOPHOLES - New CLM regulations were included in SB 1 but -
there were no revisions in SB 1 to ORC Sec. 903.07 which contains the current CLM regulations. In fact,
the new CLM regulations in Sec. 903.40 for CAFFs in the western Lake Erie basin conflict with the existing
regulations in Sec. 903.07. Consequently, the new regulations in Sec. 903.40 may not be feasible since it
would be impossible for the ODA to comply with both.

According to SB 1 - No person shall apply manure obtained from a CAFF issued a permit under this 

chapter (903] unless they either get a livestock manager certification or a fertilizer certification. The CLM 
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classes run for two days and pertain to manure; whereas the fertilizer certification classes run for only 

three hours and pertain to fertilizers - so these classes are not the same. 

The regulations in ORC 903.07 only apply to major CAFFs which house ten times the number of animals 

confined in a CAFO, i.e. a dairy CAFO = 700 cows so a dairy MCAFF = 7,000 cows. Please note that Ohio 

has NO dairies that are Major CAFFs (  Dairy in Hardin County has  cows). The 

regulations in ORC Sec. 903.07 were not changed in SB 1 or in HB 64 so it stands to reason that this CLM 

regulation still only applies to major CAFFs. 

The current ODA rules state -"No person who is a livestock manure broker shall buy, sell, or land apply 
annually more than four thousand five hundred dry tons of manure or more than twenty-five million 
gallons of liquid manure unless the person is a certified livestock manager. This is troublesome because: 

• CAFO owners simply hire two manure applicators to circumvent these excessive thresholds.
• This rule exempts CAFO owners and operators from acquiring a CLM certification.

These thresholds would supposedly allow people to apply 4,400 tons or 24 million gallons from CAFFs with 

no training unless the new regulations in SB 1 would pertain to manure application in the western Lake 

Erie basin - but they still would not apply to other areas in the State. Regardless, these people could 

comply with the new regulations by merely taking the 3-hour fertilizer training class. The ODA's 

enforcement of the CLM regulations in Sec. 903.07 has been shoddy in the past so it is doubtful this will 

change now that they have been assigned the new CLM duties for small and medium AFFs. 

3. MANURE APPLICATION ON FROZEN OR SNOW-COVERED FIELDS BY CAFOs - Ohio's current

Best Management Practices and ODA rules for land application promulgated under ORC 903 state - NO

manure application shall occur on frozen or snow-covered ground. However, the ODA rules go on to state

- BUT IF YOU DO - you merely need approval from the ODA Director. The Director would usually be

inclined to grant his approval if the alternative would be that the manure pond would breach and/or

overflow. Allowing the ODA Director to have discretion over rules he is supposed to enforce is the same

as having no rules.

SB 1 under Sec. 1511.10 (A) "no person in the western basin shall surface apply manure (1) on snow­

covered or frozen soil; (2) when the top two inches of soil are saturated from precipitation; (3) if 50% 

chance of precipitation exceeding ½" in a 24-hour period; UNLESS (1) the manure is injected into the 

ground; (2) the manure is incorporated within 24 hours of application; (3) the manure is applied onto a 

growing crop; or (4) in case of an emergency, manure can be applied according to USDA NRCS service 

practice standard code 590. Consequently, the following new loopholes were created: 

(A) Only impacts manure application in the western Lake Erie Basin - therefore, these new regulations

do not restrict winter manure application in other areas of the State.

(B) New exemptions include:

• If applied to a "growing crop" (further explanation in #8 below).

• Additional exemption in SB 1 pertained if manure application is made in accordance with USDA

NRCS practice standard code 590 (further explanation in #9 below).

• (D) Does not affect CAFOs permitted under Chapter 903 - consequently these Bills did not close

the current ODA manure loopholes for winter manure applications.

4. MANURE APPLICATION RECOMMENDED AT AGRONOMIC RATES - According to ODA rules"- The
manure management plan shall contain information on manure to allow the owner or operator to plan for
nutrient utilization at recommended agronomic rates and to minimize nutrient runoff that may impact
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waters of the state. These rules also state "Phosphate applications between two-hundred fifty pounds per 
acre and five hundred pounds per acre are not recommended but may be made ... " The appendix in the 
ODA rules allows STP values to be 150 ppm P for manure - however, agricultural standards affirm no 
more P be applied when STP = 40 ppm P for commercial fertilizer. 

• According to the OSU Extension Bulletin: Best Management Practices: Land Application of Animal Manure

AGF-208-95: There is no agronomic justification for raising soil-test phosphorus levels above those that
provide adequate nutrition to the crop.

• According to numerous ODA-approved permits, the Farm Nutrient Budgets show that the Average Annual
Nutrient Utilization for All Crops is approximately 60 lbs. (or 30 ppm) of P205 per acre.

• According to Kevin Elder, Executive Director of the Livestock Environmental Permitting Program
(November 2009 issue of the Ohio Farmer) - "Restrict [manure] applications on fields testing above 50
QQffi phosphorus."

• The Tri-State Agronomy Guide recommends no more P205 if STP = 40 ppm.

• OSU Extension bulletin BMPs - A Manure Nutrient Management Program. "In animal manure
management, phosphorus (P) is the nutrient of major concern on soils with high phosphorus fertility
levels. Phosphorus applied to fields as manure or commercial fertilizer can move into bodies of water
during erosion and runoff events, and is largely responsible for the accelerated eutrophication of many
bodies of water in Ohio. It accumulates in soils if applied in quantities greater than those removed by
crops. Accumulation of phosphorus in the soil can be measured by accepted soil test procedures.
Agronomic crops grown in Ohio rarely respond to applications of additional phosphorus when soil test
levels exceed 30 ppm (60 lb/acre) of phosphorus, and crops grown in soils with very high phosphorus
levels may actually produce lower yields due to nutrient imbalances."

The five loopholes below (items 5 - 9) were included in the new bills, some of which ONLY apply to
farmers and animal producers in the western Lake Erie basin:

5. ENFORCEMENT - New regulations in SB 150, SB 1 and HB 64 contain significant barriers which could
prevent any penalties from being levied against violators. Also note that most of the enforcement
regulations are entirely optional and at the ODA director's discretion due to the use of "may" instead of
"shall" throughout the new and revised sections.

6. AFFIRMATIVE DEFENSE - SB 150 contains a "get out of jail free" loophole for complaints arising from
improper fertilizer and manure applications. Any person can file a complaint regarding nuisances involving
agricultural land or an animal feeding operation but this regulation includes an affirmative defense if the
applicator is operating under an approved operation and management plan. An affirmative defense to a
civil lawsuit or criminal charge is a fact or set of facts other than those alleged by the plaintiff or
prosecutor which, if proven by the defendant, defeats or mitigates the legal consequences of the
defendant's otherwise unlawful conduct. (From Wikipedia)

7. NON-DISCLOSURE - SB 1 and HB 64 both contain regulations stating that the ODNR and ODA shall
not disclose any information if someone is operating under an approved operation and management plan.
ODNR and ODA may disclose to a federal, state, or local agency as long as that person does not disclose
the information. Often these plans are developed by SWCD - which means they are taxpayer subsidized -
but taxpayers are denied access to this information.

8. GROWING CROP EXEMPTION for winter manure applications - This is a new loophole in SB 1
and HB 64 which could allow CAFOs to apply manure on frozen or snow-covered fields if they are planted
with cover crops. "The USDA NRCS recently released $5 million in additional Environmental Quality
Incentive Program (EQIP) funding to help protect the western Lake Erie basin from Harmful Algal Blooms
(HABs) and improve water quality." Cover crops can absorb soluble nutrients like SRP and nitrogen for
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plant growth - but not when the field is frozen or snow-covered. Crops in Ohio are dormant in the winter 
but some people claim cover crops "live" in the winter. In any case, manure applications on frozen ground 
are more likely to run off and cause environmental problems. 

9. 590 EXEMPTION for emergency - The USDA NRCS 590 Standard is used when the phosphorus
application rate exceeds land-grant university fertility rate guidelines for the planned crop(s) - in other
words, it allows additional manure to be applied even though the current STP level is already high. There
is no agronomic justification for applying more manure to these fields other than waste disposal.

10. IMPORTANT CAVEAT - Many ORC statutes in Sec. 903 include the following caveat - "operative on
the date on which the Administrator of the United States Environmental Protection Agency approves the
National Pollutant Discharge Elimination System program submitted by the Director of Agriculture under
section 903.08 of the Revised Code as amended by this act." Although the General Assembly instructed
the ODA to submit an NPDES Program to US EPA in 2000, this program was not actually submitted until
December 2006. Even so, the US EPA Administrator has never approved the ODA's program. In fact, the
ODA has been unsuccessfully trying to get US EPA approval of their NPDES Program for the past 15
years. Further, ODA did not have a valid application in effect until recently because the Ohio's 2006
application expired in December 2011. Almost four years later, the ODA submitted a new application to
US EPA in July 2015 (in connection with pending litigation) but it has not yet been public noticed.

SUMMARY - CAFO and AFO owners can now receive taxpayer money to develop operation and 
management plans - although taxpayers are denied access to these "public records". CAFO owners can 
assert an "affirmative defense" by simply claiming they were operating under these undisclosed plans. In 
addition, the ODA director may use the Agricultural pollution abatement fund to pay costs incurred by the 
ODA ... to investigate and mitigate water pollution ... caused by ... aqricultural pollution or [al discharge of 
manure specific to AFOs. Why are taxpayers footing the bill for privately-owned CAFOs? 

SB 150, SB 1, and HS 64 did not close any of the current ODA manure loopholes. Contrary to 
propaganda generated by some of our State politicians, these Bills actually created several new 
ones. 

Vickie A. Askins 
October 20, 2015 
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Above is a Food & Water Watch map that shows there is already a very high density of animals 

in the western Lake Erie basin http://www.factoryfarmmap.org/ . Now that Ohio legislators 

have shown they are not willing to pass effective legislation to deal with the nutrient runoff 

threat by CAFOs, many �CAFOs have been announced for the western basin. 
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March 1, 2016 

Director David Daniels 

Ohio Department of Agriculture 

8995 East Main Street 

Reynoldsburg, OH 43068 

RE: MSB Dairy Expansion Permit 

Dear Director Daniels: 

Vickie A. Askins 

 

Cygnet, Ohio  

 

Last week, the Environmental Protection Agency and its Canadian counterpart adopted targets to 

reduce by 40 percent phosphorus runoff blamed for harmful algal blooms on Lake Erie that 

contaminated drinking water supplies. While there are many causes, studies over the past several 

years list agriculture as the primary contributor of excess phosphorus to our rivers and lakes. 

According to the EPA - "many large [concentrated animal feeding] operations do not have 

sufficient cropland necessary to properly apply all of the manure as fertilizer and therefore are "a 

leading contributor of water quality impairment." 

That being the case, I would respectfully request you to: I) investigate the failure of your legal 

department to respond to my recent public records request for a draft of the MSB Dairy permit 

before the comment period deadline, and II) investigate the false and misleading information in 

this Permit which you recently approved regarding millions of pounds of phosphorus missing from 

this Dairy's five-year manure management plan (MMP). 

I. Public Records Request - According to O.R.C. 149.43 Availability of public records for

inspection and copying. (B)(l) Upon request and subject to division (B)(8) of this section, all public

records responsive to the request shall be promptly prepared and made available for inspection to

any person at all reasonable times during regular business hours. Below is an abbreviated timeline

for my request:

December 17, 2015 - I emailed my public records request to your legal department in connection 

with the December 15th public notice for the MSB Dairy draft expansion permit. 

January 12, 2016 - Mr. Schirmer in your legal department finally responded to my request only 

after I emailed Mr. Miran in your legal department earlier that day questioning the delay. Mr. 

Schirmer sent the permit CD in the mail after his attempt to email the permit failed. 

January 14, 2016 - Deadline for comments - I received a certified mail card in my rural mailbox 

from ODA. Unfortunately, the Cygnet post office had already closed by the time I got my mail so I 

did not actually receive my records until after the deadline. 
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Nevertheless, I submitted the attached ten questions to the ODA legal department before 

the 5 p.m. deadline based on the MSB Dairy Fact Sheet and this Dairy's previous permits in order 

to ascertain whether the ODA had resolved serious problems in the past. Please note that no one 

in your legal department notified me at that time that I had submitted my comments incorrectly. 

January 16, 2016 - In response to my January 14 email, Representative Teresa Fedor emailed your 

legal department questioning the timing of this records failure stating "Not modernizing and 

responding at the speed of business simply looks like a governmental delay tactic to keep the 

public out." She requested a meeting to resolve this matter. I spoke with Rep. Fedor last week 

and she said your legal department never responded. 

January 30, 2016 - After I read the public notice in our local newspaper that you had approved this 

permit, I emailed your legal department asking how you could have approved this permit before 

someone responded to my public comments. 

February 3, 2016 - Mr. Schirmer sent me a letter refuting ODA's duty to respond to my questions 

and reprimanding me for not emailing them to your DLEP office. I admit I submitted my comments 

to your legal department and not to your DLEP department. Several years ago, William Hopper -

former ODA Chief Counsel, ordered me to submit all future communications exclusively to the legal 

department and not to send any communications directly to the DLEP office. Although I believe he 

is no longer in your employ, I felt threatened and have tried to abide by his demand over the 

years. 

Mr. Schirmer did not apologize in his letter for the late records but instead claimed I could 

have reviewed this permit at the DLEP office - which is 120 miles from my home. He also claimed 

the documents were "of such size that it is not feasible to send these electronically and in a timely 

manner for review" and denied my request for an extension. According to a Portage Township 

Trustee, the ODA sent them a permit CD months earlier. Why then would Mr. Schirmer wait until 

two days before the deadline to send me a permit CD? 

I find it ironic that it took Mr. Schirmer 28 days to send me a permit CD but only three days 

to send his disparaging letter. I don't think his excuses and critiques would "abide by the spirit of 

Ohio's Public Records Act." 

According to the Ohio Department of Agriculture's Mission Statement in your public records policy -

"openness leads to a better informed citizenry, which leads to better government and better public 

policy. Consistent with the premise that government at all levels exists first and foremost to serve 

the interests of the peqple, it is the mission and intent of ODA at all times to fully comply with and 

abide by the spirit of Ohio's Public Records Act." Clearly, this is not the case. If the ODA cannot fill 

public records requests "within a reasonable period of time" - I urge you to extend the 30-day 

comment deadline for draft permits so other concerned citizens are not denied the opportunity to 

provide comments in the future. 

II. Insufficient cropland to apply all the manure in the MSB Permit - The MSB Dairy has a

history of serious problems with the MMPs in prior permits. Please read the attached copy of my

June 2009 letter to your predecessor regarding an earlier public meeting for this Dairy. This letter

explains why we did not request another public meeting. I never received a response to my

concerns so my attempt to improve this process was futile.
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In light of ODA's failure to "fully comply with and abide by the spirit of Ohio's Public Records Act" I 

would respectfully ask you to review and respond to the following concerns about the missing, 

outdated and misleading data in the MSB expansion permit you just approved. 

1. QUESTIONABLE DATA - My attached 2009 letter contains very troubling issues we exposed in

the past regarding the engineering firm that developed the MSB expansion permit. According to

the Wood County Prosecutor's Office and the Wood County Engineer's Office - there were altered

data in another Wood County dairy permit that was developed by this same firm. However, it

appears your staff has once again overlooked questionable and incorrect data in this new MMP.

Part 7 of the MMP -

• The ANNUAL MANURE VOLUME CALCULATIONS worksheet shows  1,400
lb. mature dry cows and  1,400 lb. lactating cows - but Column C - Volume of Manure
per Animal per day is based on numbers in the OAC Appendix for 1,000 lb. dairy cows.

• The MANURE GENERATION WORKSHEET for the Expansion shows under "a" that these
calculations are for 1,000 lb. cows plus the gallons per cow reflect the numbers in the OAC
Appendix for a 1,000 lb. dairy cow.

Manure calculations for a 1,400 lb. cow vs. a 1,000 lb. cow results in a huge difference in the 

total volume of manure when multiplied by dairy cows. Please explain. 

2. CERTIFIED LIVESTOCK MANAGER (CLM) - MSB Dairy is in the Cedar-Portage Basin which

falls in the western Lake Erie basin drainage area. Senate Bill 1 in 2015 contained only one new

statute for CAFOs and it was Sec. 903.40 - (A) No person for the purposes of "agricultural

production" in the western basin shall apply manure obtained from a CAFF "issued a permit under

this chapter" unless the person has been issued:

o (1) a livestock manager certification or
o (2) a fertilizer certification by the ODA Director.

• According to Part 7 - General Information (page 8 of 12) this Dairy is not employing a
Certified Livestock Manager plus there was no Form DLEP-3900-012 included with the
permit CD.

• According to Part 10 of the MMP (pg. 13 of 18) "Sale/Distribution/Donation of manure to 
someone other than a Certified Livestock Manager."

It appears that the new ORC 903.40 conflicts with the current ORC 903.07 which only requires 

a CLM for Major CAFFs. In light of the new CLM regulations - please explain who will be applying 

the massive amounts of manure generated by this CAFO and why this expanded Dairy in the WLEB 

will not utilize a Certified Livestock Manager. 

3. PHOSPHORUS PRODUCED BY MSB (fka ) DAIRY -
• The 2005 Farm Nutrient Budget for this Dairy showed 245,000 lbs. P205 for "All Manure"

produced by  cows or 111.36 lbs. P205 per cow per year.
• The 2008 Farm Nutrient Budget for this Dairy showed 126,275 lbs. P205 for "All Manure"

produced by  cows or 57.4 lbs. P205 per cow per year.
• The new MMP for this Dairy shows 2,041 lbs. P205 for manure under the control of the

facility plus 63,961 lbs. P205 for manure distributed to others thru D&U. This totals only
66,002 lbs. of manure for  cows and equates to 22.3 lbs. P205 per cow per year.
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• The attached Appendix to OAC 901: 10-2-10 shows a 1,400 lb. lactating dairy cow produces
.52 lbs. P205 per day and a 1,400 lb. dry dairy cow produces .15 lb. P205 per day. To do
the math for the number of dry and lactating cows based on this Appendix would actually
equate to 501,846 lbs. P205 per year. This equates to 169.54 lbs. of P205 per cow per
year.

According to this MMP, the cows in this expanded Dairy would only be producing 130/o of the 

manure as calculated according to your OAC Appendix. The difference between the OAC Appendix 

and the MMP equates to an outrageous 435,844 lbs. of P205 per year that are not accounted for 

and over 2 million lbs. of P205 over the five-year duration of this Permit. Kevin Elder has said in 

the past they do not use "book numbers" - but this is YOUR Appendix in YOUR rules. Please 

explain. 

4. ACREAGE FOR MANURE APPLICATION - The approved expansion of the MSB Dairy is

extremely troubling because this Dairy would supposedly be spreading massive amounts manure

on less than 2,000 acres. However, using the data in the OAC Appendix plus existing soil

phosphorus levels would clearly require at least 10,000 acres upon which to agronomically apply

the P205 in the manure generated by this CAFO. ODA knows this Dairy has repeatedly submitted

MMPs with vastly insufficient manure application acreage over the years. However, once again,

ODA has approved another permit with more cows and even less legitimate acreage.

There is no documentation in this Permit for the "approximately 1,800 acres of cropland owned by 

other farmers" other than the Manure Management Tool that shows Farm A has 474 and 1,326 

"Acres Receiving Manure" and that they all "need new soil tests". This MMP contains no laboratory 

soil tests, no locations for these undocumented fields, and no nutrient budget. How could ODA 

know whether these undisclosed fields exist and further whether these fields would need more 

phosphorus without up-to-date soil tests? 

This is not the first time the ODA has withheld field-specific information from the public regarding 

manure application fields.  Dairy (nka MSB Dairy) initially tried to withhold the manure field 

maps from the public by claiming they were a "trade secret" and the ODA agreed. In June of 2006, 

the Wood County Prosecutor's office sent a letter to the ODA requesting public records for all 

documentation for "the maps and other information identifying the fields that will be used for 

manure application in the operation of the dairy." 

Linda Holmes, Assistant Prosecuting Attorney, questioned the ODA's withholding of this information 

and stated their intent to "file a mandamus action seeking the release of those records as public 

records." She stated that the Health Department had duties under the law to abate nuisances and 

could not perform these duties if they were denied this information. The ODA was ultimately 

forced to release the maps although ODA personnel stubbornly refused to re-open the public 

comment period until after citizens had time to review this newly-released information. 

In much the same way, ODA has again allowed MSB Dairy to withhold all identifying documentation 

for the 1,800 acres of cropland they claim is "owned by other farmers for land application of the 

manure." There are no soil tests and there is no information identifying the fields that will 

supposedly be used for manure application. Similar to the "trade secret" debacle, Mr. Schirmer 
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denied my request to extend the public comment period for this draft permit until after we had "a 

reasonable period of time" to review the delayed permit CD. 

In light of the binational targets to reduce by 40 percent phosphorus runoff blamed for harmful 

algal blooms on Lake Erie, I would question why your DLEP staff did not recommend that you deny 

this permit under O.A.C. 901: 10-1-03 since it contained false and misleading information. It 

appears there has been a blatant misrepresentation of facts and a manipulation of data in the 

original, modified and expansion permits for this Dairy - which suggests serious problems within 

your DLEP. 

I urge you to promptly investigate and respond to these serious allegations as soon as possible. 

Respectfu I ly, 

�a� 
Vickie A. Askins 

Attachments 

cc: U.S. Senator Sherrod Brown 

Governor John Kasich 

Rep. Teresa Fedor 

Sen. Randy Gardner 

Rep. Mike Sheehy 

Rep. Tim Brown 

Wood County Commissioners 

Paul Dobson, Wood County Prosecuting Attorney 

Benjamin Batey, Wood County Health District 

Dave Housholder, Portage Township Trustees 

5 



"1hio 
Ohio.gov State Agencies I Online Services 

I Search ... 

Ohi-:> :'n,..ironmental 
Proceccion Agency 

• IL. 

YIO 
- - - -

- • • • • • • • ... � - - • • -
• ..... 

• • • • ,:: • - I 
• 

·- . .  •·· � .. �-

Table of Rules 

The following table contains links to historic versions of Ohio EPA's Permit-to-lnstall rules.• The Permit-to-Install rules govern the permitting of new sources oi air 
pollution within the State of Ohio. These documents are being provided as a historic reference for any interested party. Each rule can be viewed and downloaded by 
clicking on the various Prior Effective Dates in the table. 

Note. this table does not indude currently effective rules. Currently effective rules can be obtained here. 

3745-31-01 Definition AP-9-01. EP-30-01 

Jan. ·1. 1974 

Aug. 15, 1982 

Sept. 18, 1987 

Nov. 18, 1988 (Erner.) 

March 9. 1989 (Erner.) 

June 12, 1989 

Oct. 8, 1993 

June 1. 1994 

April 12, 1996 

April 27, ·I99B 

- Sept. 25. 1998 

Nov.30.2001 

Nov.17.2003 

Oct. 2B, 2004 

Dae. 1.2006 

3745-31-02 Applicability, Requirements and Obligations AP-9-02, EP-30-02 
Jan. 1, 1974 
Aug. 15, 1982 
Sept. 16, 1987 
April 20, 1994 
April 12, 1996 
April 27, 1998 
Ocl 17, 2003 
Dec. 1,2006 

3745-31-03 Exemptions EP-30-03 

Jan. 1. 1974 

Aug. 15, 1982 

Sept. 16, 1987 

Aug. 14, 1989 

Oct. 8, 1993 

June 1. 1994 

April 12, 1996 

April 27, 1998 

Nov.30.2001 

Oct. 17, 2003 

Dec. 1,2006 

3745-31-04 Applications EP-30-04 

Jan. 1, 1974 

Aug. 15, 1982 

Sept. 16, 19B7 
Ocl 17. 200'3 
Dec. 1, 2006 

, /1 .... /' 

\\\.\Y.I l'fl�'/1.eua.state.o h. us/ danc/re�s/3 7 4 5 31 /37 4 5



vmo AOIIl1Illstrat1ve Code Chapter 3745-31 Developmental History 

3745-31-05 

3745-31-06 

3745-31-07 

3745-31-0B 

3745-31-09 

3745-31-10 

3745-31-11 

3745-31-12 

3745-31-13 

3745-31-14 

3745-31-15 

3745-31-16 

3745-31-17 

3745-31-1B 

3745-31-19 

3745-31-20 

3745-31-21 

745-31-22 

3745-31-23 

Criteria for Decision by the Director 

Completeness Determinations, Processing Requirements, Public Participation. Public notice 
and Issuance 

Termination, Revocation, Expiration. Renewal. Revision and Transfer 

Registration Status Permit-to-Operate 

Variances on Operation 

NSR Projects at Existing Emissions Units at a Major Stationary Source 

Attainment Provisions - Ambient Air Increments, Ceilings and Classifications 

Attainment Provisions - Data Submission Requirements 

Attainment Provisions - Review of Major Stationary Sources and Major 
Modifications, Stationary Source Applicability and Exemptions 

Attainment Provisions - Pre-application analysis 

Attainment Provisions - Control Technology Review 

Attainment Provisions - Major Stationary Source Impact Analysis 

Attainment Provisions - Additional Impact Analysis 

Attainment Provisions - Air Quality Models 

Attainment Provisions - Notice to the United States Environmental Protection Agency 

Attainment Provisions - Innovative Control Technology 

Nonattainment Provisions - Review of Major Stationary Sources and Major 
Modifications Stationary Source Applicability and Exemptions 

Nonattainment Provisions - Conditions for Approval 
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EP-30-05 
Jan. 1, 1974 
Dec. 7, 197B 
Aug. 15, 1982 
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Nov. 17, 1988 (Erner.) 
March 9, 1989 (Erner.) 
June 12. 1989 
Oct. 8, 1993 
April 20, 1994 
Oct 31, 1994 
April 12. 1996 
April 27, 1998 
No•,. 30, 2001 
Oct 17, 2003 
Dec. 1, 2006 

EP-30-05 
Jan. 1, 1974 
Aug. 15, 1982 
Sept 16, 1987 
Oct 17, 2003 
Dec.1.2006 

EP-30-07 
Jan. 1, 1974 
Aug. 15, 1982 
Nov.30.2001 
Oct 17, 2003 
Dec. 1,2006 

EP-30-08 

Jan.1.1974 

Aug. 15, 1982 

Oct.17, 2003 

Dec. 1, 2006 

April 12, 1996 

Oct. 28, 2004 

Dec.1.2006 

April 12, 1996 

Oct. 28, 2004 

Dec. 1,2006 

April 12, 1996 

April 12, 1996 

April 12, 1996 

Oct. 28, 2004 

April 12. i996 

April 12, 1996 
Oct. 28. 2004 

April 12, 1996 

April 12, 1996 

April 12, 1996 

April 12, 1996 

April 12, 1996 

Dec.1.2006 

April 12. 1996 

April 27, 1998 

Oct. 28, 2004 

April 12, 1996 
Oct 28, 2004 
Dec. 1, 2006 

April 12, 1996 
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i45-31-24 

3745-31-25 

3745-31-26 

3745-31-27 

3745-31-28 

3745-31-29 

3745-31-30 

3745-31-31 

3745-31-32 

3745-31-33 

Nonattainment Provisions - Stationary Sources Locating in Designated Clean or Unclassifiable 
Areas Which Would Cause or Contribute to a Violation of a National Ambient Air Quality 
Standard 

Nonattainment Provisions - Baseline for Determining Credit for Emission and Air Quality 
Offsets 

Nonattainment Provisions - Location of Offsetting Emissions 

Nonattainment Provisions - Offset Ratio Requirements 

Nonattainment Provisions - Administrative Procedures for Emissions Offsets 

Review of Major Stationary Sources of Hazardous Air Pollutants Requiring MACT 
Determinations 

General Permit-to-Install and General PTIO 

Reserved 

Reserved 

Plantwide Applicability Limit 

Site Preparation Activities Prior to Obtaining a Final Permit-to-Install or PTIO 

3 

April 12, 1996 

Oct 28, 2004 

April 12, 1996 

Apnl 12, 1996 

Oct. 28, 2004 

April 12, 1996 

Sept. 25. 1998 

Oct.17, 2003 

Dec. 1,2006 

Oct. 28, 2004 
Dec. 1, 2006 

Oct. 28, 2004 
Dec. 1, 2006 

Oct. 28, 2004 
D�.1. 2006 

Dec. 1,2006 
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·Please note that although every effort was made to ensure the above information is accurate, Ohio EPA provides no guarantee that the information is correct. Please 
notify Paul Braun at paul.braun@epa.state.oh.us concerning any errors on this page 

Return to iviain DAPC Rules Page. 
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ODA submitted a program to the U.S. EPA that complied with federal 

requirements and approval is obtained from the U.S. EPA. Ohio Rev. Code § 

903.08(A). The General Assembly conditioned the transfer and ODA's authority 

to administer the 1\1PDES program on or after the date the U.S. EPA approved the

program. Ohio Rev.Code§ 903.08(B); Elder A.ff at€\! i 1, (R. 17-10), Page ID# 

--, 0 ).) -

The enactment of this comorehensive environmental statute to create a 
_._ 

regulatory program for CAFFs and C.A..FOs adrnirlistered by ODA is an example of 

the State of Ohio exercising its power and authority to adopt and enforce statewide 

requirements to controi water pollution \Nithin the State as recognized under the 

Clean \Nater Act and federal regulations. 

3. 'fhenc ns no fedeirali equivallent to ODA.�s P1'1I and P'fO pirogTam
under ithe <Cileaiul \rVaiter Act.

OD A's State permit program is not subject to the requirements of Clean 

V.f ater Act or federal l\TPDES regulations because no PTI or PTO program exists 

i.:mder the Act. Elder Aff at CUlO, (R. 17-10), Page ID# 530; see also 33 U.S.C. § 

1342(b), 40 C.F.R. Part 123. ODA's PTis and PTOs are not federally enforceable 

under the Act's § 402 J\TPDES pennitting scheme because PTls and PTOs do not 

regulate actual point source discharges of pollutants from C.A.FOs. Id. at '\!�8-9; 

(R 1 � - 0) P o- ID·.µ. -?9 '--· _ /-1 , _ a
v
e .. ) _ . 

.AJso, the Clean Water Act does not regulate the design, construction
)
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operation, or maintenance of CA FOs. Rather, it regulates actual pollutant 

discharges from CAFOs. Nat'l Pork Producers Council v. US. EPA.: 635 F.3d 

73 8, 7 50-7 51, (2011 ). A_ny attempt to regulate the construction or operation of a 

CA..FO with an l'lPDES permit is ultra vires and beyond the regulatory scope of the 

N-PDES program. Id. at 751.5

Since 2002, ODA has issued approxi1nately 139 PTis and 387 PTOs and 

PTO renewals to CAFFs as authorized by Ohio Rev.Code Chapter 903 and Ohio 

Adm. Code Chapter 901:10. Elder A.ff at 1[1[8-9, (R. 17-10), Page ID# 529-530. 

ODA has never issued 3.J.7. NPDES permit to a CAFF during its admi11istration of 

the State program. 

Lt The Askins misttakeniy conflate the diffeirent regulatory programs 
administered by Ohio EPA aimd ODA for Hvestock ope.ratiolTI!s. 

The Askins make several allegations regarding the manure management 

plans and permitting requirements of the Ohio EPA and ODA, which indicate that 

they may not understand how large livestock operations are regulated in the State 

of Ohio. 

5 The 2008 federal CAFO Rule required CA.FOs to apply for an NPDES pennit if the CAFO discharged or
"proposed to discharge'"_ Under40 C.F.R. § 122.23(d) (2012 version), the term ")Jroposed to 
discharge" meant the CAFO was designed., constructed., operated., or maintained such that a discharge will occur." 

In accordance with the decision in the National Pork Producers case, me U.S. EPA amended 40 C.F.R. § J22.23(d),
which currem:ly states as follows: (d) NP DES permit authorization.-{l) Permit Requirement. A CAFO must not 
discharge 1.mless the discharge is authorized by an NPDES permit. lu order to obtain authorization under an N-PDES 
permi½ the CAFO owner or operator must either apply for an individual :Nl'DES permit or submit a notice of intent 
for coverage under an :N-PDES general permit. 
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Wm,t type of general NPOES permits are cum:ntl}' available? 

Pagel of l 

This answer "'-'as !2s\ updated on: 

General NPOES permits have been issued by Ohio EPA and are available for the following categories: 

• Coal Surface Mining Acti'.lities 

• Concentrated Animal Fea?ding Operations [CAFOs) 

• Construction Sile Storm Water 

• Construction Site Storm Water in the Big Darby Creek 'Nalershed 

• Construction Site Storm Water in the Olentangy River Watershed 

Household Se�•1age Treatment Sysiems 

Hydrostatic Test Water 

Industrial Storm Water 

• Non-conl2ct Cooling Water 

• Petroleum Bulk Storage Facilities 

Petroleum-related Corrective Actions 

Small MS4 Storm Water 

• Small Sanitary Dischargas 

• Small Sanitary Discharges That Cannot Meet BA.OCT Siandards 

• Storm Water Discharges Associated with Industrial Activity From Marinas 

Temporary Wastewater Discharges 

Water Treatment Plants 

Over the next severai years, a number of o ther caiegories of discharges will b:! addressed by general permits. giving dischargers tile opportunity 

lo choose between an individual or general permit. These potential categories include water treatment plant discharges. industrial minerai mining 

activity discharges CTncluding sand and gravel operations) and discharges from landfills. For more iniormation and to download oermits, l!isit the 

Division of Surfac: \J\jater's \f\Jcb o:=o:::. 
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Title 40 - Protection of Environment 

Volume: 21 
Date: 2009-07-01 
Original Date: 2009-07-01 
Title:_ Section 122.23 - Concentrated animal feeding operations (applicable to State NPDES programs, 
see A§ 123.25). 
Context: Title 40 - Protection of Environment CHAPTER I - ENVIRONMENTAL PROTECTION AGENCY 
(CONTINUED). SUBCHAPTER D - WATER PROGRAMS. PART 122 - EPA ADMINISTERED PERMIT 
PROGRAMS: THE NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM. Subpart B - Permit 
Application and Special NPDES Program Requirements. 

§ ·122.23 Concentrated animal feeding operations {applicable to 
Si:ate NPDES programs, see§ 123.25). 

(a) Scope_ Concentrated animal feeding operations (CAFOs), as defined in paragraph (b) of this section
or designated in accordance with paragraph (c) of this section, are point sources, subject to NPDES
permitting requirements as provided in this section. Once an animal feeding operation is defined as a
CAFO for at least one type of animal, the NPDES requirements for GAF Os apply with respect to all
animals in confinement at the operation and all manure, litter, and process wastewater generated by
those animals or the production of those animals, regardless of the type of animal.

(b) Definitions applicable to this section:

(1) Animal feeding operation ("AFO") means a lot or facility (other than an aquatic animal production
facility) where the following conditions are met:

(i) Animals (other than aquatic animals) have been, are, or will be stabled or confined and fed or
maintained for a total of 45 days or more in any 12-month period, and

(ii) Crops, vegetation, forage growth, or post-harvest residues are not sustained in the normal growing
season over any portion of the lot or facility.

(2) Concentrated animal feeding operation ("CAFO") means an AFO that is defined as a Large CAFO or
as a Medium CAFO by the terms of this paragraph, or that is designated as a CAFO in accordance with
paragraph (c) of this section. Two or more AFOs under common ownership are considered to be a single
AFO for the purposes of determining the number of animals at an operation, if they adjoin each other or if
they use a common area or system for the disposal of wastes.

(3) The term land application area means land under the control of an AFO owner or operator, whether it
is owned, rented, or leased, to which manure, litter or process wastewater from the production area is or
may be applied.

(4) Large concentrated animal feeding operation ("Large CAFO"). An AFO is defined as a Large CAFO if
it stables or confines as many as or more than the numbers of animals specified in any of the following
categories:

(i) 700 mature dairy cows, whether milked or dry;

(ii) 1,000 veal calves;

(iii) 1,000 cattle other than mature dairy cows or veal calves. Cattle includes but is not limited to heifers,
steers, bulls and cow/calf pairs;

(iv) 2,500 swine each weighing 55 pounds or more;

' 
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(v) 10,000 swine each weighing less than 55 pounds;

(vi) 500 horses:

(vii) 10,000 sheep or lambs;

(viii) 55,000 turkeys;

(ix) 30,000 laying hens or broilers, if the AFO uses a liquid manure handiing system;

(x) 125,000 chickens (other than laying hens), if the AFO uses other than a liquid manure handiing
system;

(xi) 82,000 laying hens, if the AFO uses other than a liquid manure handling system;

(xii) 30,000 ducks (if the AFO uses other than a liquid manure handling system); or

(xiii) 5,000 ducks (if the AFO uses a liquid manure handling system).

(5) The term manure is defined to include manure, bedding, compost and raw materials or other
materials commingled with manure or set aside for disposal.

Page 2 of 7 

(6) Medium concentrated animal feeding operation ("Medium CAFO"). The term Medium CAFO includes
any AFO with the type and number of animals that fall within any of the ranges listed in paragraph (b)(6)
(i) of this section and which has been defined or designated as a CAFO. An AFO is defined as a Medium
CAFO if:

(i) The type and number of animals that it stables or confines falls within any of the following ranges:

(A) 200 to 699 mature dairy cows, whether milked or dry;

(B) 300 to 999 veal calves;

(C) 300 to 999 cattle other than mature dairy cows or veal calves. Cattle includes but is not limited to
heifers, steers, bulls and cow/calf pairs:

(D) 750 to 2,499 swine each weighing 55 pounds or more;

(E) 3,000 to 9,999 swine each weighing less than 55 pounds;

(F) 150 to 499 horses;

(G) 3,000 to 9,999 sheep or lambs;

(H) 16,500 to 54,999 turkeys:

(I) 9,000 to 29,999 laying hens or broilers, if the AFO uses a liquid manure handling system;

(J) 37,500 to 124,999 chickens (other than laying hens), if the AFO uses otherthan a liquid manure
handling system;

(K) 25,000 to 81,999 laying hens, if the AFO uses other than a liquid manure handling system;

(L) 10,000 to 29,999 ducks (if the AFO uses other than a liquid manure handling system); or

(!VJ) 1,500 to 4,999 ducks (if the AFO uses a liquid manure handling system); and 

(ii) Either one of the following conditions are met

(A) Pollutants are discharged into waters of the United States through a man-made ditch, flushing
system, or other similar man-made device; or

(B) Pollutants are discharged directly into waters of the United States which originate outside of and pass
over, across, or through the facility or otherwise come into direct contact with the animals confined in the
operation.
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(7) Process wastewater means water directly or indirectly used in the operation of the AFO for any or all
of the following: spillage or overflow from animal or poultry watering systems; washing, cleaning, or
fiushing pens, barns, manure pits, or other AFO facilities; direct contact swimming, washing, or spray
cooling of animals; or dust control. Process wastewater also includes any water which comes into
contact with any raw materials, products, or byproducts including manure, litter, feed, milk, eggs or
bedding.

(8) Production area means that part of an AFO that includes the animal confinement area, the manure
storage area, the raw materials storage area, and the waste containment areas. The animal confinement
area includes but is not limited to open lots, housed lots, feedlots, confinement houses, stall barns. free
stall barns, milkrooms. milking centers, cowyards, barnyards, medication pens, walkers, animal
walkways, and stables. The manure storage area includes but is not limited to lagoons, runoff ponds,
storage sheds, stockpiles, under house or pit storages, liquid impoundments, static piles, and
composting piles. The raw materials storage area includes but is not limited to feed silos, silage bunkers, 
and bedding materials. The waste containment area includes but is not limited to settling basins, and 
areas within berms and diversions which separate uncontaminated storm water. Also included in the 
definition of production area is any egg washing or egg processing facility, and any area used in the 
storage, handling, treatment, or disposal of mortalities. 

(9) Small concentrated animal feeding operation ("Small CAFO"). An AFO that is designated as a CAFO
and is not a Medium CAFO.

(c) How may an AFO be designated as a CAFO? The appropriate authority (i.e., State Director or
Regional Administrator, or both, as specified in paragraph (c)(1) of this section} may designate any AFO
as a CAFO upon determining that it is a significant contributor of pollutants to waters of the United
States.

(1) Who may designate?-(i) Approved States. In States that are approved or authorized by EPA under
Part 123, CAFO designations may be made by the State Director. The Regional Administrator may also
designate CAFOs in approved States, but only where the Regional Administrator has determined that
one or more pollutants in the AFO's discharge contributes to an impairment in a downstream or adjacent
State or Indian country water that is impaired for that pollutant

(ii) States with no approved program_ The Regional Administrator may designate CAFOs in States that
do not have an approved program and in Indian country where no entity has expressly demonstrated
authority and has been expressly authorized by EPA to implement the NP DES program.

(2) In making this designation, the State Director or the Regional Administrator shall consider the
following factors:

(i) The size of the AFO and the amount of wastes reaching waters of the United States;

(ii) The location of the AFO relative to waters of the United States;

(iii) The means of conveyance of animal wastes and process waste waters into waters of the United
States;

(iv) The slope, vegetation, rainfall, and other factors affecting the likelihood or frequency of discharge of
animal wastes manure and process waste waters into waters of the United States; and 

(v} Other relevant factors. 

(3} No AFO shall be designated under this paragraph unless the State Director or the Regional 
Administrator has conducted an on-site inspection of the operation and determined that the operation 
should and could be regulated under the permit program. In addition. no AFO with numbers of animais 
below those established in paragraph {b)(6) of this section may be designated as a CAFO unless: 

(i) Pollutants are discharged into waters of the United States through a man made ditch, flushing system,
or other similar manmade device: or

(ii} Pollutants are discharged directly into waters of the United States which originate outside of the 

httn://v1iVliW.gpo_gov/fdsvs/nkcr/rF1<-1nn c) �·1- A" 
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facility and pass over, across, or through the facility or otherwise come into direct contact with the 
animals confined in the operation. 
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(d) Who must seek coverage under an NPOES permit?-(1) Permit requirement. The owner or operator
of a CAFO must seek coverage under an NPDES permit if the CAFO discharges or proposes to
discharge. A CAFO proposes to discharge if it is designed, constructed, operated, or maintained such
that a discharge will occur. Specifically, the CAFO owner or operator must either apply for an individual
NPDES permit or submit a notice of intent for coverage under an I\IPDES general permit. If the Director
has not made a general permit available to the CAFO, the CAFO owner or operator must submit an
application for an individual permit to the Director.

(2) Information to submit with permit application or notice of intent. An application for an individual permit
must include the information specified in § 122.21. A notice of intent for a general permit must include the
information specified in§§ 122.21 and 122.28.

(3) Information to submit with permit application. A permit application for an individual permit must
include the information specified in § 122.21. A notice of intent for a general permit must include the
information specified in§§ 122.21 and 122.28.

(e) Land application discharges from a CAFO are subject to NPDES requirements. The discharge of
manure, litter or process wastewater to waters of the United States from a CAFO as a result of the
application of that manure, litter or process wastewater by the CAFO to land areas under its control is a
discharge from that CAFO subject to NPDES permit requirements, except where it is an agricultural
storm water discharge as provided in 33 U.S.C. 1362(14). For purposes of this paragraph, where the
manure, litter or process wastewater has been applied in accordance with site specific nutrient
management practices that ensure appropriate agricultural utilization of the nutrients in the manure, litter
or process wastewater, as specified in§ 122.42(e)(1 )(vi)-(ix), a precipitation-related discharge of manure,
litter or process wastewater from land areas under the control of a CAFO is an agricultural stormwater
discharge.

(1) For unpermitted Large CAFOs, a precipitation-related discharge of manure, litter, or process
wastewater from land areas under the control of a CAFO shall be considered an agricultural stormwater
discharge only where the manure, litter, or process wastewater has been land applied in accordance with
site-specific nutrient management practices that ensure appropriate agricultural utilization of the nutrients
in the manure, litter, or process wastewater, as specified in§ 122.42{e){1)(vi) through {ix).

(2) Unpermitted Large CAFOs must maintain documentation specified in§ 122.42(e)(1)(ix) either on site
or at a nearby office, or otherwise make such documentation readily available to the Director or Regional
Administrator upon request.

(f) When must the owner or operator of a CAFO seek coverage under an NPDES permit? Any CAFO
that is required to seek permii coverage under paragraph (d)(i) of this section must seek coverage when
the CAFO proposes to discharge, unless a later deadline is specified below.

(1) Operations defined as CAFOs prior to April 14, 2003. For operations defined as CAFOs under
regulations that were in effect prior to April 14, 2003, the owner or operator must have or seek to obtain
coverage under an NPDES permit as of April 14, 2003, and comply with all applicable NPDES
requirements, including the duty to maintain permit coverage in accordance with paragraph (g) of this
section.

(2.) Operations defined as CAFOs as of April 14, 2003, that were not defined as CAFOs prior to that 
date. For all operations defined as CAFOs as of April 14, 2003, that were not defined as CAFOs prior to 
that date, the owner or operator of the CAFO must seek to obtain coverage under an NPDES permit by 
February 27, 2009. 

(3) Operations that become defined as CAFOs after April 14, 2003, but which are not new sources. For
a newly constructed CAFO and for an AFO that makes changes to its operations that result in its
becoming defined as a CAFO for the first time after April 14, 2003, but is not a new source, the owner or
operator must seek to obtain coverage under an NP DES permit, as foliows:

(i) For newly constructed operations not subject to effluent limitations guidelines, 180 days prior to the
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time CAFO commences operation; 

(ii) For other operations (e.g., resulting from an increase in the number of animals), as soon as possible,
but no later than 90 days after becoming defined as a CAFO; or

(iii) If an operational change that makes the operation a CAFO would not have made it a CAFO prior to
April i4, 2003, the operation has until February 27, 2009, or 90 days after becoming defined as a CAFO,
whichever is later.

(4) New sources. The owner or operator of a new source must seek to obtain coverage under a permit
at least i 80 days prior to the time that the CAFO commences operation.

(5) Operations that are designated as CAFOs. For operations designated as a CAFO in accordance with
paragraph (c) of this section, the owner or operator must seek to obtain coverage under a permit no later
than 90 days after receiving notice of the designation.

(g) Duty to maintain permit coverage. No later than 180 days before the expiration of the permit, or as
provided by the Director, any permitted CAFO must submit an application to renew its permit, in
accordance with§ 122.21 {d), unless the CAFO will not discharge or propose to discharge upon
expiration of the permit.

(h) Procedures for CAFOs seeking coverage under a general permit. (i} CAFO owners or operators
must submit a notice of intent when seeking authorization to discharge under a general permit in
accordance with§ 122.28(b}. The Director must review notices of intent submitted by CAFO owners or
operators to ensure that the notice of intent includes the information required by§ 122.21 (i)(i ). including
a nutrient management plan that meets the requirements of§ i22.42(e) and applicable effluent
limitations and standards, including those specified in 40 CFR part 4 i 2. When additional information is
necessary to complete the notice of intent or clarify, modify, or supplement previously submitted material,
the Director may request such information from the owner or operator. If the Director makes a preliminary
determination that the notice of intent meets the requirements of§§ '122.21 (i)(1) and 122.42(e), the
Director must notify the public of the Director's proposal to grant coverage under the permit to the CAFO
and make available for public review and comment the notice of intent submitted by the CAFO, including
the CAFO's nutrient management plan, and the draft terms of the nutrient management plan to be
incorporated into the permit. The process for submitting public comments and hearing requests, and the
hearing process if a request for a hearing is granted, must follow the procedures applicable to draft
permits set forth in 40 CFR 124.11 through 124.13. The Director may establish, either by regulation or in
the general permit. an appropriate period of time for the public to comment and request a hearing that
differs from the time period specified in 40 CFR 124. i 0. The Director must respond to significant
comments received during the comment period, as provided in 40 CFR 124.17, and, if necessary, require
the CAFO owner or operator to revise the nutrient management plan in order to be granted permit
coverage. When the Director authorizes coverage for the CAFO owner or operator under the general
permit, the terms of the nutrient management plan shall become incorporated as terms and conditions of 
the permit for the CAFO. The Director shall notify the CAFO owner or operator and inform the public that 
coverage has been authorized and of the terms of the nutrient management plan incorporated as terms 
and conditions of the permit applicable to the CAFO 

(2) For EPA-issued permits only. The Regional Administrator shall notify each person who has
submitted written comments on the proposal to grant coverage and the draft terms of the nutrient
management plan or requested notice of the final permit decision. Such notification shall include notice
that coverage has been authorized and of the terms of the nutrient management plan incorporated as
terms and conditions of the permit applicable to the CAFO.

(3) Nothing in this paragraph (h) shall affect the authority of the Director to require an individual permit
under§ 122.28(b)(3).

( i) No discharge certification option. ( 1) The owner or operator of a CAFO that meets the eligibility
criteria in paragraph (i)(2) of this section may certify to the Director that the CAFO does not discharge or 
propose to discharge. A CAFO owner or operator who certifies that the CAFO does not discharge or 
propose to discharge is not required to seek coverage under an NPDES permit pursuant to paragraph (d)
(1) of this section, provided that the CAFO is designed, constructed, operated, and maintained in
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accordance with the requirements of paragraphs (i)(2) and (3) of this section, and subject to the 
limitations in paragraph (i)(4) of this section. 

(2) Eligibility criteria. In order to certify that a CAFO does not discharge or propose to discharge, the
owner or operator of a CAFO must document, based on an objective assessment of the conditions at the
CAFO, that the CAFO is designed, constructed, operated, and maintained in a manner such that the
CAFO will not discharge, as follows:

(i) The CAFO's production area is designed, constructed, operated, and maintained so as not to
discharge. The CAFO must maintain documentation that demonstrates that

(A) Any open manure storage structures are designed, constructed, operated, and maintained to achieve
no discharge based on a technical evaluation in accordance with the elements of the technical evaluation
set forth in 40 CFR 412.46(a)(1 )(i) through (viii);

(8) Any part of the CAFO's production area that is not addressed by paragraph (i)(2)(i)(A) of this section
is designed, constructed, operated, and maintained such that there will be no discharge of manure, litter,
or process wastewater; and

(C) The CAFO implements the additional measures set forth in 40 CFR 412.37(a) and (b);

(ii) The CAFO has developed and is implementing an up-to-date nutrient management plan to ensure no
discharge from the CAFO, including from all land application areas under the control of the CAFO, that
addresses, at a minimum, the following:

(A) The elements of§ 122.42(e)(1 )(i) through (ix) and 40 CFR 412.37(c); and

(B) All site-specific operation and maintenance practices necessary to ensure no discharge, including
any practices or conditions established by a technical evaluation pursuant to paragraph (i)(2)(i)(A) of this
section; and

(iii) The CAFO must maintain documentation required by this paragraph either on site or at a nearby
office, or otherwise make such documentation readily available to the Director or Regional Administrator
upon request.

(3) Submission to the Director. In order to certify that a CAFO does not discharge or propose to 
discharge, the CAFO owner or operator must complete and submit to the Director, by certified mail or 
equivalent method of documentation, a certification that includes, at a minimum, the following
information:

(i) The legal name, address and phone number of the CAFO owner or operator (see§ 122.21 (b));

(ii) The CAFO name and address, the county name and the latitude and longitude where the CAFO is
located;

(iii) A statement that describes the basis for the CAFO's certification that it satisfies the eligibility
requirements identified in paragraph (i)(2) of this section: and

(iv) The following certification statement: "I certify under penalty of law that I am the owner or operator of
a concentrated animal feeding operation (CAFO), identified as [Name of CAFO], and that said CAFO
meets the requirements of 40 CFR 122.23(i). I have read and understand the eligibility requirements of
40 CFR 122.23(i)(2) for certifying that a CAFO does not discharge or propose to discharge and further
certify that this CAFO satisfies the eligibility requirements. As part of this certification, I am including the
information required by 40 CFR 122.23(i)(3). I also understand the conditions set forth in 40 CFR 122.23
(i)(4), (5) and (6) regarding loss and withdrawal of certification. I certify under penalty of law that this
document and all other documents required for this certification were prepared under my direction or
supervision and that qualified personnel properly gathered and evaluated the information submitted.
Based upon my inquiry of the person or persons directly involved in gathering and evaluating the
information, the information submitted is to the best of my knowledge and belief true, accurate and
complete. I am aware there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations."; and 

httf ://\7\"}.'W .gpo.gov/fdsys/pk2:/CFR-?OOG-titl011 (\ - .• ,,._, ' 
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(v) The certification must be signed in accordance with the signatory requirements of 40 CFR 122.22.

(4) Term of certification. A certification that meets the requirements of paragraphs (i)(2) and (i)(3) of this
section shall become effective on the date it is submitted, unless the Director establishes an effective
date of up to 30 days after the date of submission. Certification will remain in effect for five years or until
the certification is no longer valid or is withdrawn, whichever occurs first. A certification is no longer valid
when a discharge has occurred or when the CAFO ceases to meet the eligibility criteria in paragraph (i)
(2) of this section.

( 5) Withdrawal of certification. (i) At any time, a CAFO may withdraw its certification by notifying the
Director by certified mail or equivalent method of documentation. A certification is withdrawn on the date
the notification is submitted to the Director. The CAFO does not need to specify any reason for the
withdrawal in its notification to the Director.

(ii) If a certification becomes invalid in accordance with paragraph {i)(4) of this section, the CAFO must
withdraw its certification within three days of the date on which the CAFO becomes aware that the
certification is invalid_ Once a CAFO's certification is no longer valid, the CAFO is subject to the
requirement in paragraph (d)(1) of this section to seek permit coverage if it discharges or proposes to
discharge.

(6) Recertification. A previously certified CAFO that does not discharge or propose to discharge may
recertify in accordance with paragraph (i) of this section, except that where the CAFO has discharged,
the CAFO may only recertify if the following additional conditions are met:

(i) The CAFO had a valid certification at the time of the discharge;

(ii) The owner or operator satisfies the eligibility criteria of paragraph (i)(2) oi this section, including any
necessary modifications to the CAFO's design, construction, operation, and/or maintenance to
permanently address the cause of the discharge and ensure that no discharge from this cause occurs in
the future;

(iii) The CAFO has not previously recertified after a discharge from the same cause:

(iv) The owner or operator submits to the Director for review the following documentation: a description of
the discharge, including the date, time, cause, duration, and approximate volume of the discharge, and a
detailed explanation of the steps taken by the CAFO to permanently address the cause of the discharge
in addition ta submitting a certification in accordance with paragraph (i)(3) of this section; and

(v) Notwithstanding paragraph (i)(4) of this section, a recertification that meets the requirements of
paragraphs (i)(6)(iii) and (i)(6)(iv) of this section shall only become effective 30 days from the date of
submission of the recertification documentation.

U) Effect of certification. (1) An unpermitted CAFO certified in accordance with paragraph (i) of this
section is presumed not to propose to discharge. If such a CAFO does discharge, it is not in violation of
the requirement that CAFOs that propose to discharge seek permit coverage pursuant to paragraphs (d)
(1) and (f) of this section, with respect to that discharge. ln all instances, the discharge of a pollutant
without a permit is a violation of the Clean Water Act section 301 (a) prohibition against unauthorized
discharges from point sources.

(2) In any enforcement proceeding for failure to seek permit coverage under paragraphs (d)(1) or (f) of
this section that is related to a discharge from an unpermitted CAFO, the burden is on the CAFO to
establish that it did not propose to discharge prior to the discharge when the CAFO either did not submit
certification documentation as provided in paragraph (i)(3) or (i)(6)(iv) of this section within at least five
years prior to the discharge, or withdrew its certification in accordance with paragraph (i)(5) of this
section. Design, construction, operation, and maintenance in accordance with the criteria at paragraph (i)
(2) of this section satisfies this burden.

[68 FR 7265, Feb. 12, 2003, as amended at 71 FR 6984, Feb. 10, 2006; 72 FR 40250, July 24, 2007; 73 
FR 70480, Nov. 20, 20081 
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§ 123.63 Criteria for withdrawal of State programs. 

(a) In the case of a sewage sludge management program, references in this section to "this part" will be
deemed to refer to 40 CFR part 501. The Administrator may withdraw program approval when a State
program no longer complies with the requirements of this part, and the State fails to take corrective
action. Such circumstances include the following:

(1) Where the State's legal authority no longer meets the requirements of this part, including:

(i) Failure of the State to promulgate or enact new authorities when necessary; or

(ii) Action by a State legislature or court striking down or limiting State authorities.

(2) Where the operation of the State program fails to comply with the requirements of this part, including:

(i) Failure to exercise control over activities required to be regulated under this part, including failure to
issue permits;

(ii) Repeated issuance of permits which do not conform to the requirements of this part; or

(iii) Failure to comply with the public participation requirements of this part.

(3) Where the State's enforcement program fails to comply with the requirements of this part, including:

(i) Failure to act on violations of permits or other program requirements;

(ii) Failure to seek adequate enforcement penalties or to collect administrative fines when imposed; or

(iii) Failure to inspect and monitor activities subject to regulation.

(4) Where the State program fails to comply with the terms of the Memorandum of Agreement required
under§ 123.24 (or, in the case of a sewage sludge management program, § 501.14 of this chapter).

(5) Where the State fails to develop an adequate regulatory program for developing water quality-based
effluent limits in NPDES permits.

(6) Where a Great Lakes State or Tribe (as defined in 40 CFR 132.2) fails to adequately incorporate the
NPDES permitting implementation procedures promulgated by the State, Tribe, or EPA pursuant to 40
CFR part 132 into individual permits.

(b) [Reserved]

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 1985, as amended at 54 FR 23897, June 2, 1989; 60 
FR 15386, Mar. 23, 1995; 63 FR 45123, Aug. 24, 1998] 
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US Cede 

(a) Compliance with applicable requirements; application; procedures; license
suspension

(l )Any applicant for a Federal license or permit to conduct any activity including, but
not limited to, the construction or operation of facilities, which may result in any
discharge into the navigable waters, shall provide the licensing or permitting agency
a certification from the State in which the discharge originates or will originate, or, if
appropriate, from the interstate water pollution control agency having jurisdiction
over the navigable waters at the point where the discharge originates or will
originate, that any such discharge will comply with the applicable provisions of 
sections l.lll, i 31 2, 1 3 i 3. i 316, and i 31 7 of this title. In the case of any such
activity for which there is not an applicable effluent limitation or other limitation
under sections i 311 fb\ and 1 312 of this title, and there is not an applicable standard 
under sections i 316 and 131 7 of this title, the State shall so certify, except that any 
such certification shall not be deemed to satisfy section 1 371 fcl of this title. Such 
State or interstate agency shall establish procedures for public notice in the case of 
all applications for certification by it and, to the extent it deems appropriate,
procedures for public hearings in connection with specific applications. In any case
where a State or interstate agency has no authority to give such a certification, such
certification shall be from the Administrator. If the State, interstate agency, or 
Administrator, as the case may be, fails or refuses to act on a request for 
certification. within a reasonable period of time (which shall not exceed one year) 
after receipt of such request, the certification requirements of this subsection shall be 
waived with respect to such Federal application. No license or permit shall be granted
until the certification required by this section has been obtained or has been waived
as provided in the preceding sentence. No license or permit shall be granted if
certification has been denied by the State, interstate agency, or the Administrator, as
the case may be.

(2)Upon receipt of such application and certification the licensing or permitting
agency shall immediately notify the Administrator of such application and
certification. Whenever such a discharge may affect, as determined by the
Administrator. the quality of the waters of any other State. the Administrator within
thirty days of the date of notice of application for such Federal license or permit shall 
so notify such other State, the licensing or permitting agency, and the applicant. If,
within sixty days after receipt of such notification. such other State determines that 
such discharge will affect the quality of its waters so as to violate any water qualitv 
requirements in such State, and within such sixty-day period notifies the
Administrator and the licensing or permitting agency in writing of its objection to the

l.U-. "·-----· 1---· _ �-· .11

I� 
Page 1 of 3 

.---
. .  

Search all oi Lil. .. GO! 

. Follow 1i.1Ki�lla·,:1�--t;�d! .. :·�i;� 

� .. :j_$. CODE 700LBOX 

La,,v about ... Articles from We;-. 
Download the PDF (3 oos\ D
Title 33 use. RSS Feed
Table of Pooular i'-lames
Parallel Table of Authorities 

LIi Announce Bloa 

Lil Suoreme Court Bulletin 

MAKE A DOMATlOM
CONTRIBUTE CONTENT
BECOME A SPOMSOR
GIVE FEEDBACK 



Case: 3:14-cv-01699-DAK Doc#: 17-4 Filed: 10/20/14 3 of 84. PagelD #: 336 
-1-

1.0 Introduction 

This do.cumeut is the application submitted by Governor John J. Gilligan 
for authority to administer t:he Nacional Pollution Discharge Elimination 
Syste.in (NrDES) :i.n the. State. of Ohio. The a?plication is made. to the Ac1.­
min.istrator of the United S�aces Environmental Protection Agency (U.S. 
EPA) chro.igh the. Regional Adninistrator, Region V, U.S. EPA. When the 
application is approved, the Ohio Environmental Protection Agency (Ohio 
EPA) will be solely responsible for issuing NPDES permits to almost all 
point source dischargers to.waters of the state, the exception being 
federal facilities discharging to waters of the state. 

The NPDES program was c.re.ated by the Federal Water Pollution Control 
Act, 1972, Th'PCA., 1972. Its final goal is t9 e.liminate tbe discharge of 
polLuta...,.ts into navigable waters by 1985. The mechanism for controlling 
point source dischcrgers in order to meet this goal is tne 1:rr'DES dis­
charge pe!:Illit. F_fter December 31, 1974, this pen:iit will be required of 
every point source discharger as defined by Ohio EPA regulations E?-31-
02, Appendix 3.4. ½'hen an applicant receives an NPDES discharge permit, 
he is given the c.o�ditions under which he must op erate in order to dis­
charge to wacers of the .stace.. A peru1it ·will spec:ify the amount of 
pollutants that may be discharged, the monitoring and reporting that 
must be. r:m.c.e a.bout the discha.rge., an.d, if necessary, a c:chedule fer c::,s1.­
structing the facilities necessary to control the pollutarrts in the dis­
charge.. Th=ough the renewal process, every point source will be taken 
through a numb�r of steps that are necessary in o·!:der to meet the 1985 
goal. 

Section 402(b) 0£ the FWPC.f!.., 1972, allow·s the Administrator of U.S. EPA 
to delegate the authority to administer the NPDES program. Befo-::e the 
authority ca.� be delegated, the Ohio EPA must demonstiate that it meats 
the necessary requirel:lents. These -requirements are contained in Sect.ion 
402(b) of the FWPCA, 1972, and in regulations 40 CFR 124 �� 

This document is writte.� to meet these legal requirements. It is com­
posed of .two sections. One section is the -program description. Tris 
section details how the Ohio EPA will aciminister the NPDES program. It 
includes descriptions of che Ohio EPA organizatioa, the permit proce­
dures, aud resources devoted to the permit program. Two important parts 
of this section are the Ohio 1-.'PDES regulations and the He!i!.Orandun of 
Agreement betc .... een U.S. EPA and Ohio EPA. The regulations detail how the. 
NPDES permits will be written. The Memore.ndum of Agreement details the 
responsibilities of the Ohio Ir.PA and U.S. EPA in the NPDES prograE. 

?he second section ·of the. document is the Attorney General's state1:1ent. 
This statement certifies the Ohio EPA as having sufficient legal auth­
ority and satisfactory regulations in order �o administer the NPDtS pro­
gra.'il Pit:hin federal 1:equirements. It further certifies that no person 
issuing Nl'DES pc:i:mit:::i is subject to a conflict of interest as defined by 
federal ni.gulations. 
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2. 2 Org2.nization arcd. Structu:r:e of the Ohio EPJ. 

The Ohio Environmental Protection Agency is a cabinet:-leve1 de.pa-r-tr.:i2ut 
whose Dire.ctor is a:p1minted by the Governor ·with consant of the Se.nate. 

I 1 

It b�gan operations on October .23, 1972; w-lth person11al transfe.rre.tl iroc:t 
the. Ohio 'Water Pollution Control Board, Ohio �ir Pollution Control Board, 
Ohio Department of Natural Resources and the Ohio Dep�.rtment of Health. 
Since: October, the P....ge.ncy has grown e.nd its statutory authority revls9.d 
to ue.et the re.quir=i!=.nts of the NPDES program. Und.e.r existing lal;, the 
Ohio Environmental Protection Agency is responsible for all environ!!lental 
protection progra..�s of t:he state. It has sole state authority to adminis­
ter the NPDES program. 

To carry out the Agency's environ.raental programs, the organization has a 
f1Jn.ctional structure. · Most of the burden for the p2TID.ii: program is borne 
by the Divisions of Surveillance. and ·i-raste Management· and Engineering. 
Oto.er important functions are performed by the. -Divisions. of Planning; 
Data and Systeras, and Litigation and NPDES Permit Records. The organiza­
tion chart, 2.2.2, shows the r�lationships of the various Divisions. 

Divisio'i'l of Wasta Hanage.:::ient and En�ineerinl! 

The Division operates through £our district offices with central office 
coorctination. Personnel of this Division are responsible for detenrining 
the tbe needed for compliance wich permit effluent li.!Ilitations. 1n"nan a 
plan is tevelope.d for dealing with the was1:ewater discharge, this Divi­
sion is responsible for plan approval. Once the facility is operzting, 
they 2re re3ponsible for inspecting Lhe .facilities to insur€ proper op­
eraticn and maintenance. The district offices have primary respons1-
bility fay establishing th-a compliarrce sc1i.edules, appro1Ting plE).ns, and 
inspecting facilities. The central office coordinates district oper2-
tions and re1riews proposed permits for consistency with policy, 

Division oi: SuP.�e; llance· 
· 

. ':. .. . -.···-·. 

This· Division oparates :through four district ·;f.fic.e·s -wi'th ·cenfral office 
coordination and technical support. The determination of allowabl=. 
levels of pollutant dischar.ge froi:I a poi:i.t source is onE'. o-f the Division I s· 
respo.!sibil.it:ies. '.i:hrough a self-monitoring and f.iald 52lllpling pTogram, 
t:b.-= Division polices c.ompliari.c.e. with -permit efflue:r,l: lirnit.:ctions. To 
measure the effectiveness of the permit program, a water qua],ity sampling 
�rogram is carried out. The district offices are primarily responsible 
:for determin:i:rig permit conditions aud following t!p on compliance l!lCQi tar­
ing. The central office develops the Bethods for suro:eillance, coordi­
nates district activities and supports district operations. 

This Division I s p:d.1n.s.ry concern is with the long-term effects of a permit 
and cor.sistency of permits with water �uality basin plans. 

. ,·1 
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. _fin-aT reg:.:ii-;:ments·_:·-:·- -· 

(4) ·.p_ossession CJf-an ·o:iio N?DES Pernd:t sha11 r.at r�Heve any _
_ 
./.,\�::��·, . .:_;'--;. . . -- . . . . - ... 

person
. 

of th� .-i"e$l}'JTISib �nty " "th- camp ly w-i th th"� ··auth6::ized ·d·i s�har�e l e·vel s _ : .. ·:·· -
. . - . - . . . .. 

specified in thB· permit Ol"_ other provisions Qf appljcab-1e· law.

(5)· If a point snurce ·is �nstr-ucted or- should.have been·
. . . . 

coti.structed iJtffstiant- to a F:e,mit to Insfa11 ,md;:;r Chilpt0, EP..:30 of 

Ohio EPA Regu1ations .ancl does not·· meet autht?ri�ed discharge 1ev�1s, the -

point source maj1_ be. granted an Ohio MPDES Pem.it �1ith·a satisfactor_y 
. . 

. . . -
sche�u1e of compiiar.ce ·which sha1 I becoil:2 a condition of the permit. Such .

a permit.must require_ th� discharge to come .into compliance \-iith a�th·orized. 

discharg� 1eveis at the ear1iest possible date but no later than one _year 

from the date .of-_ i�suance. I_f sue.Ji a 1i scha·rge is not in compl "iandi t·Jith 

authoriz.�d discharge levels at that tim:i, the discharge shall be terminated-
. . 

un tj l ·it comes into· ccimp 1 i an ce ·: 

( B) Autl1ori zed . Dfscha rg8 Lev� 1 s .

{l) ·Final Limitations.

{a) Except as provided bS, pai·ag"r��ph (3); fo, each poi!)t 

;-·-

.
·: . ·.-

source fror.i ,�hJch pollutants are dischar·ged, the Dil'ector 

shali r]2termiae· and specif_y i_n the permit the maximum 

levels of pollutants that may be discharged to insun�. 

comp1ia.nc:e \'/ith 

(i) applic;ib1e \·mte, quality standards, and

(ii) app1icabie effluent limitations, \'lhich sh�ll be

the nationaT effluent limitations and guideli!i"E:s

adopt-�d by. the Acknfoi �trato;-- pursuant to Sec ti ans

301 and 302 of the Act, and n.ational st-mdar-ds of

. performance for nei-1 sour�e:=; pursuant to Section
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cur;-ent mc:x1mum 12ve1s of dischaTge, even \·,here limitations to such discharge 

levels is not essential to avoid vio1ation of either app1icab1e viater 

qua1 ity standards or ei'"fl 1.;Emt stai1da1·cs. 

(Ll
'

.) Characte,i:z:ation of Dischar(Je Leve1s. Authorized levels 

of pollutants that may be discharged shall be stated to the extent 

possible given the nature of the po11utant in terms of the volume, 

\'!eight in pounds pc, day (except -For those poilutan:s not expressible 

by 1:1eight), duration, frequency, and \·1l1ere appropriate, concentration of 

each pol1 utant discharge. The Director shall specify average and maximum 

daily quantitative limitations. 

{C} Time for lssuance.

The Director shal1 issue or deny an cppiication for a p�rmit 

for a new discharge for the installation o, modification of a 

disposa1 system, o, for renej.-.Jal of a permit, vlithin l.80 days of 

the date on 1·1hich he receives u cor.iplete api]lication t1ith ali 

pians= specifications, construction schedules. and othe, 

pertiilent inform3tior: requfred by the Dii-ectoi- -

(D) P..enewa1 of Permits.

Ci) The Direct�;- shal1 notify the pennittee that any p2ri11ittee

who 1vi.shes to continue to disch�.rge after the expiration d?.te of his Ohio 

NPDES permi-t must file for reissu::ince of the pe<"ii?i °t at least 180 da_ys. 

prior to its ex�iratfon. Exc::pt as provided b_y pa,·agrapl1 (2), Ohio H�'uES 

perrnits shal 1 be rene�Jed in acc:ordance ;11th the prnvisions for issuance 

cf pemits under this Chapter EP-31, of the Ortio EP.Cl Regt1ation:;. 

(2) f, permit sha11 not be rene:-;ed unl�ss the Director- determines

that the permitte2 is ma!cing �.ati:;fa�tary pr8g·.-ess tm1a,d the achi::vemant 

of a11 applicable ·11mitations and hos complied 1;1ith the terms and cm,ditions 

/9 



Case: 3:14-cv-01699-DAK Doc#: 17-4 Filed: 10/20/14 71 of 84. PageID #: 404 

of t;-ie ex1sting pennii::. 

(3) ,!�ny point source t:'le construction Df which is corrmenced after.

tha ditte- of enactment of th!:! Act and ,....-;1ich "is so construci:i!d to meet a11 

applicable standards of performance sha11 not be subj�ct to any n:0re str:n­

gent standard of performance during a 10 year l)t!riod beghming on the date. 

of c:o:np1etion of such construction or during the perioct of dep't'"eciation or 

amortization of such facii i ty for the purpos€ r, f Section 167 or 169 

(or both) of the Internal Re.venue Code of 1954 1c1hicheve·t ·period ends 

nrs:. 
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\.,uue or t ecteral Regulations 

§ 123.24 Memorandum of Agreement with the Regional 
Administrator. 

Page 8 of 36 

(a) Any State that seeks to administer a program under this part shall submit a Memorandum of
Agreement The Memorandum of Agreement shall be executed by the State Director and the Regional
Administrator and shall become effective when approved by the Administrator. In addition to meeting the
requirements of paragraph (b) of this section, the Memorandum of Agreement may include other terms,
conditions, or agreements consistent with this part and relevant to the administration and enforcement of
the State's regulatory program. The Administrator shall not approve any Memorandum of Agreement
which contains provisions which restrict EPA's statutory oversight responsibility.

(b) The Memorandum of Agreement shall include the following:

( 1 )(i) Provisions for the prompt transfer from EPA to the State of pending permit applications and any 
other information relevant to program operation not already in the possession of the State Director (e.g., 
support tiles for permit issuance, compliance reports, etc.). If existing permits are transferred from EPA to 
the State for administration, the Memorandum of Agreement shall contain provisions specifying a 
procedure for transferring the administration of these permits. If a State lacks the authority to directly 
administer permits issued by the Federal government, a procedure may be established to transfer 
responsibility for these permits. 

Note: 
For example, EPA and the State and the permittee could agree that the State would 
issue a permit(s) identical to the outstanding Federal permit which would 
simultaneously be terminated. 

(ii) Where a State has been authorized by EPA to issue permits in accordance with§ 123.23(b) on the
Federal Indian reservation of the Indian Tribe seeking program approval, provisions describing how the
transfer of pending permit applications, permits, and any other information relevant to the program
operation not already in the possession of the Indian Tribe (support files for permit issuance, compliance
reports, etc.) will be accomplished.

(2} Provisions specifying classes and categories of permit applications, draft permits, and proposed 
permits that the State will send to the Regional Administrator for review, comment and, where applicable, 
objection. 

(3) Provisions specifying the frequency and content of reports, documents and other information which
the State is required to submit to EPA The State shall allow EPA to routinely review State records,
reports, and files relevant to the administration and enforcement of the approved program. State reports
may be combined with grant reports where appropriate. These procedures shall implement the
requirements of§ 123.43.

(4) Provisions on the State's compliance monitoring and enforcement program, including:

(i) Provisions for coordination of compliance monitoring activities by the State and by EPA. These may
specify the basis on which the Regional Administrator will select facilities or activities within the State for
EPA inspection. The Regional Administrator will normally notify the State at least 7 days before any such
inspection; and

(ii) Procedures to assure coordination of enforcement activities.

(5) When appropriate, provisions for joint processing of permits by the State and EPA for facilities or
activities which require permits from both EPA and the State under different programs. (See§ 124.4.)

Note: 
To promote efficiency and to avoid duplication and inconsistency, States are 
encouraged to enter into joint processing agreements with EPA for permit issuance. 
Likewise, States are encouraged (but not required) to consider steps to coordinate 
or consolidate their own permit programs and activities. 

(6) Provisions tor modification of the Memorandum of Agreement in accordance with this part.

(c) The Memorandum of Agreement, the annual program grant and the State/EPA Agreement should be
,.....,... .... ,....; ..... +--• t&•J....- C"♦-♦-ICnA /\-,-.----• ;_,..J;--'--- .S.k-"-,.... _i...,_.,... __ : ..... ---....J-....J ;_ •t-.- nn--..... r-..... ....J••- ,..,: 
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40 CFR p� 23062 = ProcedL�res for revis�on 
of State programsc 

CFR (/cfr/text/40/123.62?qt-ctr_tabs=O#qt-cfr_tabs)

Updates (/cfr/text/40/123.62?qt-ct,_tabs=1#qt-ctr_tabs)

Authorities ( U.S. Code) (/ cfr /text/ 40 / 123.62?qt-cfr_tabs= 2#qt-cfr _tabs)
prev (/cfr/text/40/123.61) I next (/cfr/text/40/123.63) 

§ 123.62Procedures for revision of State programs.

(a) Either EPA or the approved State may initiate program revision. Program revision may be 

necessary when the controlling Federal or State statutory or regulatory authority is modified or

supplemented. The State shall keep EPA fully informed of any proposed modifications to its basic

statutory or regulatory authority, its forms, procedures, or priorities. Grounds for program revision

include cases where a State's existing approved program includes authority to issue NPOES permits

for activities on a Federal Indian reservation and an Indian Tribe has subsequently been approved for

assumption of the NPOES program under 40 CFR part 123 (/cfr/text/40/123) extending to those lands.

(b) Revision of a State program shall be accomplished as follows:

{1) The State shall submit a modified program description, Attorney General's statement,

Memorandum of Agreement, or such other documents as EPA determines to be necessary under

the circumstances.

(2) Whenever EPA determines that the proposed program revision is substantial, EPA shall issue

public notice and provide an opportunity to comment for a period of at least 30 days. The public

notice shall be mailed to interested persons and shall be published in the Federal Register and in

enough of the largest newspapers in the State to provide Statewide coverage. The public notice

shall summarize the proposed revisions and provide for the opportunity to request a public hearing.

Such a hearing will be held if there is significant public interest based on requests received.

(3) The Administrator will approve or disapprove program revisions based on the requirements of

this part (or, in the case of a sewage sludge management program, 40 CFR part 501

(/cfr/text/40/501 )) and of the CWA.

(4) A program revision shall become effective upon th� approval of the Administrator. Notice of

approval of any substantial revision shall be published in the Federal Register. Notice of approval of

non-substantial program revisions may be given by a letter from the Administrator to the State

Governor or his designee.

(c) States with approved programs must notify EPA whenever they propose to transfer all or part of

any program from the approved State agency to any other State agency, and must identify any new

division of responsibilities among the agencies involved. The new agency is not authorized to

administer the program until approved by the Administrator under paragraph (b) of this section.

Organizational charts required under§ 123.22(b) (/cfr/textl40/123.22#b) (or, in the case of a sewage

sludge management program, § 501.12(b) (/cfr/text/40/501.12#b) of this chapter) must be revised and

resubmitted.
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§ 123.25 Requirements for permitting. 

(a) All State Programs under this part must have legal authority to implement each of the following
provisions and must be administered in conformance with each, except that States are not precluded
from omitting or modifying any provisions to impose more stringent requirements:

(1) § 122.4-(Prohibitions):

(2) § 122.S(a) and (b)-(Effect of permit);

(3) § 122.7(b) and (c)-(Confidential information);

(4) § 122.21 (a)-(b), (c)(2), (e)-(k), (m)-(p), (q), and (r)-(Application for a permit);

(5) § 122.22-(Signatories);

(6) § 122.23-(Concentrated animal feeding operations);

(7) § 122.24-(Concentrated aquatic animal production facilities);

(8) § 122.25-(Aquaculture projects);

(9) § 122.26-(Storm water discharges);

(10) § 122.27-(Silviculture);

( 11) § 122.28-(General permits), Provided that States which do not seek to implement the general
permit program under§ 122.28 need not do so.

(12) Section 122.41 (a)(1) and (b) through (n)-(Applicable permit conditions) (Indian Tribes can satisfy
enforcement authority requirements under§ 123.34 );

(13) § 122.42-(Conditions applicable to specified categories of permits);

(14) § 122.43-(Establishing permit conditions);

(15) § 122.44-(Establishing NPDES permit conditions);

(16) § 122.45-(Calculating permit conditions);

(17) § 122.46-(Duration);

(18) § 122.47(a)-(Schedules of compliance);

(19) § 122.48-(Monitoring requirements);

(20) § 122.50-(Disposal into wells);

(21) § 122.61-(Permit transfer);

(22) § 122.62-(Permit modification);

(23) § 122.64-(Permit termination);

(24) § 124.3(a)-{Application for a permit);

(25) § 124.5 (a), (c), (d), and (f)-(Modification of permits);

(26) § 124.6 (a), (c), (d), and (e)-(Draft permit);

(27) § 124.8-(Fact sheets);

(28) § 124.10 (a)(1)(ii), (a)(1)(iii), (a)(1)(v), (b), (c), (d), and (e)-(Public notice);

(29) § 124.1 ·l-(Public comments and requests for hearings);

(30) § 124.12(a)-(Public hearings); and

(31) § 124.17 (a) and (c)-(Response to comments);

httn://wv.rw ,mn oov/frl<:vc:lnlrn/r'"CD ...,f'I, 1 ••• , •-



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGIOhl 5 

77 WEST JACKSON BOULEVARD 

CHICAGO, IL 60604-3590 

11/{W 0 •) ?"'".l1,\., ,, L :... _\J l,J 

'<EPL Y TO THE ATTENTION OF: 

3

Re: Freedom of Information Act Request

EPA-R5-2014-000825

Dear Mrs. Askins:

W"N-16J

This letter responds to your Freedom of Information Act (FOIA) request dated
November 3, 2013. You requested from the U.S. Environmental Protection Agency
copies all approved/signed Memorandums of Agreement (MOAs) between the State of
Ohio and EPA on behalf of the Ohio Department of Agriculture and the Ohio EPA. EPA's
response to your request is due on December 4, 2013. This is the Water Division, National
Pollutant Discharge Elimination System (1',"TDES) Progran1s Branch's response to your FOIA
request. 

Responsive records from the \\Tater Division, NPDES Programs Branch; have been uploaded into
FOLA. oniine and a link to those documents will be provided to you by the FOLA.. office.
Enclosure A is an itemized list of the responsive records. Ail responsive records are signed
M��s be�een EPA and O�o �PA. The Water Division has no signed MOAs between Er A<;::.:�.',�'.:.
and. The Ohio Department or Agnculture. . '., · -

The cost of responding to your request was less than $14; therefore, there is no fee for this
response. 

You may appeal this response to the National Freedom ofL-iforrnation Officer, U.S. EPA, FOlA
and Privacy Bran.ch, 1200 Pennsylvania Avenue, NW (2822T), \Vashington, D.C. 20460 (U.S. 
Postal Service Only), FAX: (202) 566-2147, email: hq.foia@epa.gov. Only items mailed
through the United States Postal Service may be delivered to 1200 Pennsylvania A venue, 1':'\V.
If you are submitting your appeal via hand delivery, courier service or overnight delivery, you
must address your correspondence to 1301 Constitution Avenue, NW, Room 6416J, Washington,
D.C. 20004. Your appeal must be made in wTiting and it must be submitted no later than 
30 calendar days from the date of this letter. The Agency v.-ill not con.sider appeals received
after the 30 calendar day limit. The appeal letter should include the request number 
EP A-RS-2014-000825 .. For quickest possible handling, the appeal letter ai-id its envelope should
be marked "Freedom of Information Act Appeal." 

Recycleci/Recyclable o Printed wilh Vegetable Oil Based Inks on 100% Recycled Paper (100% Posi-Consumer) 
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Governor Ted Strickland O Lt. Governor Lee Fisher 
Director RobsrtJ. Boggs 

August 7, 2009 

Siate of Ohio Environment:! Proiection Ag:ncy 
Governor Tet:l Stric."1and • Ll. Governor lee Fisher 

Director Chri�opher Korteskl 

Bill Harris, President of the Ohio Senate 
Statehouse 
Room #201, Second Floor 
Columbus, Ohio 43215 

Armond Budish
r 

Speaker 
Ohio House of Representatives 
77 S. High St 
14th Floor 
Co!umbus1 OH 43215-61i1 

Dear President Harris and Speaker Budish: 

We are writing to you in an effort to resolve an ongoing dilemma we have in Ohio. As 
you may recall, legislation was passed in January of 2000 authorizing t.he Ohio 
Departrnent of Agricuiture (ODA) to begin regulating large and/or concentrated animal 
feeding operations (CAFOs). In Augustr 

2002 ODA had staff and final rules in place and 
began implementing the permit to install and permit to operate portion of the program. 
The 2000 legislation also provided ODA with the statl.r"t0ry framework to impiement the 
National Pollutant Discharge Elimination System (NPDES) permit program in accordance 
wit'l the Clean Water Actr contingent upon the U. S. Env'ironmentai Protection Agency 
authorizing ODA to administer the CAFO NPDES program. 

In an ongoing effort to obtain authorization from the U.S. EPAr changes to the Ohio 
Revised and Administrative Codes have been made several times over the past several 
years. Last autumn; U.S.EPA public noticed Ohiors application to transfer administration 
of the CAFO NPDES permit program 11 om Ohio EPA to ODJ\. stating t1at nu.s. EPA 
considers the application approvable provided that the state adopi.:::, the specified 
statutory and regulatory changes_r, The regulatory changes have been adopted by 
ODA

., 
but the specified statutory changes (introduced in S.B. 383) did not get passed in 

the lame duck session last year as hoped. 

U.S. EPA finalized new federal rules for the CAFO NPDES program in late November, 
200_8, As part of that ruler states are required to make s-t.atutmy changes by December 
2010r or make rule changes by December 2009r if changes are necessary to implement 
the program in conformance with the new federal rule. We had hoped that well before 
those deadlines

r 
a decision would have been made on the application to allow ODA to 

Teti Strid<lanci, Govemo; 
Lee Fisher, l.P...uenant Governor 

Chris Karleski, Directer 

-f I 
1r 
�-

Ohio EPA is an Equal Opportunity Employer 
?rint!::dm-b.Iss 

' 
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administer the program. At this time, U.S. EPA has indicated t1at since Ohio EPA still 
has the authorized CAFO NPDES program, their expectation is that Ohio EPA will begin 
making the necessary rule changes, U.S, EPA also noted that they "would not have a 
bas1s to approve the transfer to ODA after December 2009 if the 2008 CAFO regulations 
have not been incorporated into ODNs program as required by 40 CFR. 123.62( e).u 

Vif 2 need action to resolve this situation very soon. One option would be to get the 
specified statutory changes adopted as quicldy as possible so that ODA will be 
authorized to administer the program before the December 2009 deadline. The other 
alternative is to eliminate the transfer provisions in the statute so that Ohio EPA retains 
the NPDES program for CAFOs and can move forward vvtth adopting the necessary ruieS 
to conform to the new federal CAFO requirements. If it is not determined soon which 
agency wm adminis"i.er the program after December 2009, both agencies will be using 
resources trying to stay in compliance with federal and state requirements. Obviously 
that is not an ideal situation given our current financial constrains. 

In the very near future we will be contacting your respective chiefs of staff to set up 
meetings to discuss this matter in person. 

If you have any questions or would like additional information please let us know. 

Sincerely, 

/J I a 

(Kh� 'l<Yy1;o

Robert J. Boggs 
Director! ODA 

Chris Korleski 
Director, Ohio EPA 
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STREET J>DDRESS: 

LEZarus Government Center 
50 w_ Town St., Suiie 700 
Columbus, Ohio 43215 

june 17, 2010 

Vickie Askins 
  

Cygnet, Ohio 43413 

State of Ohio 5,vironmen\al Protection Agency 

TEl.=: (61�)644-3020 FAX: (o1rl) Gs--:-31� 
-.·:.•:.:.,.e;,a.s:-E1e.ch.ts 

Re:  Jersey Dairy Manure Fields in \I\Jater Source -Protection Areas 

Dear Vickie, 

MAILING ADDRESS: 

P.O. Box 1Q49 
Columbus. OH 432�6-1049 

i am writing in response to your letter of June 2, 20'! 0� regarding the proposed  
Jersey Dairy_ As you are aware, Ohio EPA is not the regulatory agency responsible tor 
issuing instailation and-oparating perrnits for: large Concentrated Animal Feeding 
Facilities (CAFFs)_ This duty was delegated to the Ohio Department of Agriculture by 

'1.(-_�".-�---�-.-··_=_;_:"_ .. ·_:·.'._�:
--;,;_,.':.-.: __ .. i.,· ___ :: ... '.·.:�_·the Ohio House of Representatives and me Ohi0 Senate_ O1:iio EPA's current , 

regulatory responsibility for Concentrated Animal Feeding Dperations (CAFOs) is to 
issue National Pollutant Discharge Elimination System (NPDES) permits to CAFOs 
which discharge or propose to discharge pollutants. 

Ohio EPA does not have ruies regarding land application restrictions for manure 
produced and land-applied by CAFOs_ The land application restrictions you have 
re,�renced are permit conditions in CAFO NPDES permits. These permit conditions are 
not enforceable outside of an effective CAFO NPDES pennit 

\fife do not have an application pending for a CAFO NPDES permit for this facility_ In 
addition, on June 3, 2010, a complaint for judicial foreclosure of the  Jersey Dairy 
Leasing, LLC properties in Wood County was filed in the United States District Court 
Norti.em District of Ohio Western Division_ 

In light of this judicial foreclosure complaint, Ohio EPA's limited regulatory authority for 
CAFOs, and Ohio EPA's resources,! do not believe that an Ohio EPA review of the 

r Jersey Dairy Manure Management Plan ·(MMP) is either practicai or necessary 
at this time_ If the situation changes and the dairy is constructed and discharges or 
proposes to discharge, then Ohio EPA would be more than willing to conduct that 
review_ 

if you have questions regarding the Source V\fater Assessment and Protection Program 
administered by Ohio EPA's Division of Drinking and Ground \Naters, your questions 
can be answered more quicl<ly by directly contacting Michael Eggert at 614-644-2767 or 
at m ichael. eagert@epa_state_ oh. us_ 

·-

® Printed on R� Paper 

Tee! Slricldand. Governor 
Lee Fisher. lieutenant Govemo, 

Chris Korleski, Director 

Ohio EPA is an Equal Opportunity Emp!DJ2r 
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Governor Tad Strickland"' Lt. Governor Les Fisher 
Dr.eaor�ober.J.Boggs 

Sepk.i.nber 4, 2008 

LynnBrihl 
Regional Admimstra:i:or 

j_5 
Ad..'7'.inisttafors Off� 

8995 E-..st Main Stree� Reynoldsburg, OH £i3G-:3 
Phone: 614-466-2732,., Fax: 614-:455-6124 

WVNJ.ohioaglicu!tura.gov O admin1strction@agri.ohic.gov 

U.S. Env.h-onmerr"t.al Protection.Agenc-y, Region 5 (R-19J) 
77 W. Jackson.Blvd.. 
Cbicago, IL 60604 _.,· 

Dear l\n..s. Ruhl: 

The Ohio Department of Agricclt-r.rre (ODA) :is pleased to submit the following updated 
in:foIIDation for consid�ation as part of the State's proposed tra.usfer fra!I! the Ohio 
Envi..rorrrnenta1 Protection Agency (Ohio EPA} to the ODA of :regulatorj responsibility over 
co:nev-ntrated ·arrimal feeding operations under Clean vv ater Act {ONA) Section 402Co} 
(33.U .S.C § 1342(b )). J,,. n application. for transfer of regnlatory- aufuorit-_,r for C.A..FOs and 
revision of the Staie"s NPDES Program was subm.iu:ed by the State of Ohio on Jauuar.14, 2007 
tl:rrough a letter and 1600 page package sent by Governor Bob Taft to the Regional _Ai d:mlnistrato:r 
fo:r fue Un;ted States Envrrorrmental Protection Agency (EPA), Region 5.

Tb.is sobmii:tal mclud.es proposed revisions to portions of fue Ohio ReVised. Code and Ohlo 
Admin1strai.i. ve Code necessary to aclmimster ,md. enforce the N-PDES program for concen.....trated. 
an-im::i1 feeding operations under tti.e Clean Vilater .Act. These revi...sions are pr-oposed to address 
concerns and cmmnents made by staff ofEP A regarding the existing staiLTi:es anil regu1aiions 
-previously established to govern. the program_ A surr:rrn&.-y of the proposed changes to each 
applicable statI...ite and regulation is attached.. Tue submittal also includes a signed Memo:ran.dum. 
of Agreement that defines how ODA Vifill admi:nlster fhe NPDE-S program for C.A_FOs, and. how 
the prugraw. will be reViewed by EPA Region. 5; the p1.cvious version. was not signed. 

The proposed amendments to rules :m.cluded 1n thls suhrrri.t'"uil are subject iD the :rule:making and 
pliblic commen.tprocednres set for-Ji in. Chapter 119 of the Ohio Revised Code. The Deparu.i.1e�t 
anticipates begi:rnring these role:making proced:a:res -in the neJrt 30-45 days. The Depa.i.-i.men.t T,viii 
request that the Gener2.l .P-..ssem.bly .enact ilie proposed legislative changes later m1s year. 'vVf5 
1.,.-id.fu.:,i �"d. th2t EPA v;,-i11 not ap_p1ove fue Ohio prn�a:m. rB".risiorr 11rrtil all of ilie sta:tm::or-y ad. 
,!."le changes are e�ective. Additi.on::.i stan-ri-oIJr arrd :regulatory chang-cS affecting Ohlo�s stai.i;:; 
F-e:Z'i"J�t to��� state pet �11it to operate� aoC1 stat� ceri-1-fied livestock .nanagca y1.ogr�rn� for
coIJr.ent-:-ated 1mimal feed...irrg fa.clTities may be enacted. as part: of the sa2e statl.!-tor-_y cinl'i
:r-clem,:iJring actions. We are �closing these changes for your :infm::mation eVen. t·ho11�h they are
unrelated to the 1'lr'DES Stat� program revi..sion.

Tue Depaii.ulcnt is forth.er aware t1,;:.+ there az.-e cm:ren.tlyperriling, in :federal rn1emaking 
p.!.ocedureS, :revisions to the CAFOregclations in resp-onset othe Waterkeeper deci...sion. The
Depcihuent is conm,:u.ro to enacting ?n.Y revl..sions to the Staff;'s 1\1PDES a11fho:ri:t-.1thatmay 

Su=ining Ohio's Fooci. Ene:;pf, Pradu=, 2ndJob3° Equal Opportunity in Empiovrnentand Servicas0 Printed ln-Hol13e 
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Robe:t[ J. Boggs, Dirccto;:-
Ohio Depa.;.-t:ment of Agricult1Ji-e 
8995 East Main Street 
Reyn.oidsbtl!:"g, Ohio Ll,.3068-3399 

Dear Mr. Boggs: 

V.lN-16! 

I an, writing in response to former Governor T�ft's December 28, 2006, letter, in which the State 
of Ohio asked the U.S. Environmenta1. Prote;;tion Agency, Region 5, to approve the i7a:7sfer of 
Nationa.1 Pollutai.7.t Discharge Efani.-rJ.ation System {NPDES) authority for concentrated ai7.imaJ 
foeciing cp-eratiG;lS (CP...FOs) from the Ohio Emriron,.rnenta.l Prote-:tioTI Agency {Ohio EPA) to 
the Ohio Depar'ane!lt of Agriculttrre (ODA). Yne subm.ilial hrcluded a prngrai-n description, VII 
Attorney Gern�ral' s statement, supporting statutes and regulations, a ch-a.fl Memorandum of 
Agreement betv;reen ODA and EPA Region 5, aJ:.d supporting documentation. 

EPA is corru-riitted to working with fae State as it s�Ks to t:ansfer I,IPDES autnority for CAFOs to 
ODA, a:7d to ensure that the program. is not disrupted chli--ing the transfer process. m April 2007, 
v-1e provided arr initi2l resrionse to ODA, expressing :four sp�ific concerns regarding OD A's 
standards for land application of manure, Etter, fu"1G process wasteivater, 8.nd indicating ::hat th�se 

. . • l �� � . . . . "� .concerns must oe resot,rer..i.,. :Jr t.1ey :may prevent .t..."."A rrom approvm.g tne revised prog;a.m. 01.iA 
still must resolve these concerns. V!e alsn provided ad<litionEl ques£ions rega;_-ding ODA's iar;d 
application standc.rds, which ODA answered. in a June 2007 letter. Thank you for your c.nswer::. 

EPA Region 5 has been worki...-ig w-ith EPA Headquarters o:;,1 a comprenensive re'1iew of the 
remai.i7.der of Ohio's applicarion. Our revie1.:v has idertl:ifi.etl an additional. concern regarding 
appiication ofman.ure on snow or frozen soiL Please see secti0u TI offre enclosu:-e. 17. addition, 
certain aspects of OD A's statutory a..11d regi..1latory an�hcnty do not appear to be consistent with 
federal regulations. Vve ar? therefore seekh,g dc.i-ifica1ion or revisions 1Hith respect to ODA 's 
auu'1ority to reg-.11ate -C.A.FOs to the e;:tent required 'Jy the federal wgulations. For each topic raised 
in section I of the enciosure, ODA ,.viii need to either revise the relevairt prnvisjon or element of 
the application, or provi<l� clai"ification as to the adequacy of its current authority . 



Sir.:cereiy yours, 

Robert D. Tvlpa 
fa1-ct�ng Director:- \�Tate� Di-vision 

cc: Ct-.ris ECorlesk:i, Dir�tor, Ohio EPP.� 
Ma..-c Dann, Ohle Attorney General 

, rvrr. Kevi..n. Elder, ODA 
11/Ir. C-eorge Elmarr.gh)r, Ohio EPi::. 

bee: iv1s. Linda BcornEZian., OViif!./I 
Wis. f1.!lisou ;;reide!uat½ O\'V1-lf-Pe:.'1.Tdts :f;ivisic•i: 
J\r1!. George Utting� fJ1;"f.!lVi·- Perrrdts }::i'vision 
1\1.Ir. Lnuis Eby, OV\�/l- Pe.rm.its Division 
Iviichael Berman, CA-"i.41 
Gar-y Pricha:.-4. CA-14J 
Tisnothy E�r.u-y, v-lD-15: 
P�ter S?vve�SG:2 
SteYen J ar.·1.r;

l�arc Gh!cKinar:.

G:NPDES/corrt,.'Tlent .i.etter en ODA m1bmitb!i l 107/IvI/Gluckm2!.7./1 l/16i07 



I. 

ATTORNEY GENERAL'S 

STATEMENT OF LEGAL AUTHORITY 

FOR THE 

OHIO DEPARTMENT OF AGRICULTURE'S 

MAJOR CATEGORY PARTIAL PERMIT NPDES PROGRAM 

Attorney General's Statement Of Legal Authority 

This Statement of Legal Authority is to certify on behalf of the Department of 

Agriculture of the State of Ohio, pursuant to Section 402(b) of the Federal Water Pollution 

Control Act (or the Clean \Vater Act), as amended, 33 U.S.C. Section 1251, et seq. (hereinafter 

referred to as the "CW A"), that m the opinion of the Attorney General, the laws of the State of 

Ohio provide adequate authority for the Ohio Department of Agriculture (hereinafter referred to 

as the "ODA") to assume, implement, maintain and enforce a partial permit program for a major 

category of discharges in Ohio now covered under the National Pollutant Discharge Elimmation 

System (hereinafter referred to as "NPDES") permit program of the Ohio Environmental 

Protection Agency (hereinafter referred to as "OEP A"). This partial permit program applies to 

discharge_s of pollutants, especially manure and process waste water, from the major point source 

category of Concentrated Animal Feeding Operations (hereinafter referred to as "C.AFOs") as 

defined at 40 C.F.R. Sections 122.23(b)(2), (4), (6), (9) and 122.23(c), and from certain A.Tli:mal 

Feeding Operations (hereinafter ,referred to as ".A..FOs) as defined at 40 C.F.R. Section 

122.23(b)(l). This partial permit program also applies to certain discharges of storm water from 

CAFOs and .A..FOs. 

Note that ODA' s definition of Concentrated Animal Feeding Facility (hereinafter referred 

to as "CAFF") at O.R.C. Section 903.0l(E) and ODA's definition of Large CAFO at O.R.C. 

Section 903.0l(M) are identical to the federal definition of Large CAPO set forth at 40 C.F.R 

Section 122.23(a)(4). ODA's definition of Medium CAFO at O.R.C. Section 903.0l(Q) is 

identical to the federal definition of Medium CAFO set forth at 40 C.F.R. Section 122.23(a)(6). 

, 

l 



ODA's definition of Small CAFO at O.R.C. Section 903.0l(EE) and O.A.C. Rule 901:10-3-07 is 

identical to the federal definition at 40 C.F .R. Sections 122.23(b )(9) and ( c ). 

In addition, note that ODA's definition of Animal Feeding Facility in O.R.C. 903.0l(B) 

(hereinafter referred to as "AFF") is broader than the federal definition of AFO set forth at 40 

C.F.R. Section 122.23(b)(l), as A.FF i.i1cludes the land application area for manure set forth at 40

C.F.R. Section 122.23(b)(3). The definition of AFF also in.eludes ti1.e common ownership

provision set forth in the federal definition of CAFO at 40 C.F .R. Section 122.23(b )(2). 

This Statement of Legal Authority (hereimu-'ter referred to as the "SOLA") presents 

citations to and- anaiyses of the Ohio statutes and rules which provide ODA with the authority to 

assume a partial NPDES permit program as provided for at 33 U.S.C. Section 1342(n)(3) and 40 

C.F.R. Section 123.l(g). When Senate Bill 393, which was signed by the Governor on

December 27, 2006, and the rule a.rnendments heard without comment by Ohio's Joint 

Committee on Agency Rule Review ("JCA._R..R") on December 28, 2006 become effective, the 

Ohio statutes and rules described will pro_vide ODA with the authoritj to issue permits for 

discharges of pollutants, especially manure and process waste water, from CA.FOs and certain 

AFOs and discharges of storm water from CAFOs and AFOs in compliance with the NPDES 

program set fort.1-i in the CWA and its implementing regulations. 

Pursuant to federal requirements, ODA's NPDES program for CA..FOs and A..FOs 

encompasses a significant and identifiable p8.i-t of the State of Ohio's NPDES program. Other 

aspects of the ODA program are described in the Program Description submitted by ODA, 

including the Compliance and Enforcement Program Description, the Memorandum of 

Agreement between ODA.and OEPA, and the Memorandum of Agreement between ODA and 

the Ohio Department of Natural Resources (hereii-iafter referred to as "ODNR"). These 

documents are incorporated herein by reference as if fully set forth in this SOLA. 

Toe legal authorities referred to in this SOLA are properly adopted Ohio statutes, 

2 
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contafued in the Oruo Revised Code, and are properly adopted rules, with the.exception of the 

rule package mentioned below, contained in the Ohio Administrative Code (hereinafter referred 

to as the "O.A.C." or the "Administrative Code"). An affidavit from the ODA testifying that all 

currently effective rules have been properly adopted is contained in the program package 

submitted by the ODA. In addition, the SOLA refers to legislation amending O.R.C. 903.08 and 

O.R.C.6111.04 which was passed by the Ohio General Assembly in Senate Bill 393 and adopted 

and signed into law by the Governor on December 27, 2006. Senate Bill 393 w-iH become 

effective on March 27, 2007. Fin.ally, a package of ruie amendments, which ir1clude 

amendments to OAC 901:10-1-01, 901:10-2-14, 901:10-2-14 Appendix A, 901:10-2-14, 

Appendix E, 901:10-3-01, 901:10-3-02, 901:10-3-05, 901:10-3-06, 901:10-3-07, 901:10-3-08, 

901:10-3-11, and 901:10-1-4-05, was public noticed and filed with JC.ARR on November 14, 

2006. These rules were approved by JCA._R_R on Decembe:r 28, 2006 without comment ai1d now 

await adoption by the ODA. The earliest date that ODA could adopt these rule changes is some 

date 8.J.-9:er Januar-J 16, 2007. The rule changes will become effective ten days a..fl:er they are 

adopted by the ODA. 

The statutory authorities cited in this SOLA in most instances utilize the language of the 

CWA, federal regulations, and the model Attorney General's Statement provided by the United 

States Environmental Protection Agency (hereinafter referred to as "USEP A"). Revised Code 

Sectio.ns l 19 .. 03(b) &7.d 121.72 allow for incorporation or adoption of any federal statute and 

regulations by reference. This issue is discussed more fully in Section N of this SOLA entitled 

"Incorporation by Reference." 

1bis certification is issued, in part, on the understanding that legislation which has been 

passed by the Ohio General Assembly in S.B.393, signed by the Governor on December 27, 

2006, and which will be effective March 27, 2007, will amend Ohio Revised Code ("R.C.") 

903 .08 and R.C. 6111.04. This certification evaluates the legal authority based on the statutes as 



amended effective March 27, 2007. This cerfification is further qualified because_in some areas 

it js based on rule amendments that have been proposed but cannot yet be :finalized. As stated 

above, a package of rule amendments was public noticed, filed Mth JCARR on November 14, 

2006, and heard before JCARR on December 28, 2006 without comment. The earliest date that 

ODA could adopt these rule changes is some date after January 16, 2007, and the rules cannot be 

effective until ten days after adoption. 

Subject to the limitations and representations set forth above a.i�d in the following 

discussion, I hereby certify that the laws of the State of Ohio provide adequate authority for the 

ODA to assume, implement, maintain and enforce a partial permit program for a major category 

of discharges in Ohio now covered under the NPDES permit program of the OEPA 

Date: 
------------
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Tii. Trnnsfer Of Authority From Ohio Environmental Protection Agency To Ohio 
]l)epariment Of Agricultm,e 

a. Two-StaE!e Trai1Sfer of Authoritv

Senate Bill 141 (hereinafter referred to as "S.B. 141 11

), which was signed into law by 

Governor Taft on December 14, 2000 and became effective on March 15, 2001, enacted O.R.C. 

Chapter 903 entitled "Concentrated Animal Feeding Facilities." Chapter 903 provides for a two­

stage transfer of authority in Ohio from OEP A to ODA to regulate the discharge of pollutants 

and storm water from C.A..FOs and _.t\FOs. 

Under the first stage, authority was transferred from OEP A to ODA for the state Permits 

to Install (herei..T1fu-9:er referred to as "PTis") and the state Permits to Operate (hereinai"ter 

referred to as "PTOs") when the Director of ODA finalized the PTI and PTO program, i.e. when 

the Director adopted the necessary rules and hired the necessary personnel. See O.RC. 

Sections 903.02(A)(2) and 903.03(A)(2). JCAR .... R conducted its final heai.-ing on OD.A's 

proposed rules on June 3, 2002. The rules were placed on JC.A..R.R's consent agenda, were 

declared final by ODA, and beca.llle effective July 2, 2002 pursuant to 0.R.C. Section 119.03(1). 

The rules can be found at 0.A.C. Chapter 901:10. The necessary employees were hired by the 

Director of ODA by August of 2002. These employees are in ODA's Livestock Environmental 

Permit'"@g .Program (hereinafter referred to as "LEPP") and are described in ODA,s Program 

Description. Subsequently, the State PTI and PTO program was finalized on August 19, 2002. 

With the :finalization of OD.A's PTI ai.--:id PTO program, ODA had the authority to enforce 

the terms and conditions of PTis previously issued by OEPA for C.A..FOs and AFOs. See O.R.C.

Section 903.04(B). 1 With the finalization of ODA's PTI and PTO program, PTis previously 

issued by OEPA for CA..FOs and AFOs are deemed to have been issued under O.R.C. Chapter 

903. See O.R.C. Section 903.04(B). Persons who were issued PTis by OEPA for a CAFO or

1 Note that OEP A onlv issued PTis. not PTOs, for C.A..FOs and AFOs.
. . 



AFO may continue to operate under the PTI issued by OEPA until either of the following 

occurs: (1) the PTI issued by OEP A is terminated through the denial of a Review Compliance 

Certificate (hereinafter referred to as "RCC"); or (2) the person is required to obtain a PTO :from 

ODA. See O.R.C. Sections 903.04 (C)(l) and (2). Within two years from the date of 

finalization of the PTI and PTO program, ODA was required to inspect each C.A..FO or AFO 

previously issued a PTI by OEP A and determine if the facilit>J was being operated in accordar1ce

with its PTI; was being operated in a manner that protects the waters of the state; and was beii-ig 

operated in a manner that mi.nfrnized the presence and negative effects of insects and rodents at 

the facility and in the surrounding areas. See O.R.C. Sections 903.04(E) and (F). If all those 

criteria were met, ODA issued the facility a RCC which is valid for five years. See O.R.C. 

Section 903.04(H)(l). No later than 180 days before t.he expiration of an RCC, the owner or 

operator of the facility must apply for a PTO from ODA. See O.R.C. Section 903.04(.H)(l). 

After ODA finalized its state PTI and PTO program, USEP A issued its CAFO Final 

Rule. The CAFO final Ruie was signed on December 15, 2002, was published i.i""1 the Federai 

Register on February 12, 2003, and became effective on April 14, 2003. In response, ODA 

revised both its statute and its rules. Chapter 903 of the O.R.C. was revised by House Bill 152 

(hereinafter referred to as "H.B. 152") wriich went into effect on November 11, 2003. Chapter 

901 : l O of the O .A. C. was revised and the new rules went into effect on September 15, 2005. 2 

2 Smee USEP A issued its CAFO Final Rule, there have been a number of challenges to 
the rule in the federal cou.rts. In Waterkeeper Alliance, Inc. et al. v. USEPA, 339 F.3d_486 (2110

Cir., 2005), the Second Circuit vacated certain provisions of the CAFO Final Rule including 
inter alia: (l) the issuance of permits without reviewing the terms of the nutrient management 
plans; (2) the issuance of permits that do not include t_rie terms of the nutrient maiiagemen.t pi&-is 
and without adequate public participation; ai1d (3) the requirement that all CAFOs apply for 
NPDES permits or otherwise demonstrate "no potential discharge." The USEPA public noticed 
revisions to the C.A..FO rule ii1corporating the changes dictated by the Waterkeeper Alliance 
decision on June. 30, 2006. The revisions have not been fi_rialized. 

There have aiso been two cases which successfully chailenged some procedurai aspects 
of the general NPDES permit scheme which also will have implications for CAFOs. The precise 
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Under the second stage, O.R.C. Sections 903.08(B)(l) and 903.0&(C)(l) provide for the 

transfer of authority from OEPA to ODA for issuing NPDES permits for the discharge of 

pollutants, especially manure, process waste water and storm water from CAFOs ai1d .AFOs, 

a..fter ·us?PA approves the program submitted by the Director of ODA. However, the statutory 

duty of CAFOs to apply for an individual NPDES permit or coverage under a general NPDES 

permit, as it clurently appears i..n. O.R.C. 903.08(B)(l), will be removed with Senate Bill 393,

which was passed by the Ohio General Assembiy, was adopted and has been signed into law by

the Governor, and wi.ll become effective on March 27, 2007. Senate Bill 393 amends O.R.C. 

903.08(B)(l) to remove the provisions which deem each CAFO to be a point source that

discharges manure to waters. Fu_rt..h.er, the legislation removes the «no potential to discharge" 

NPDES pemrit exception currently in R.C. 903.08(B)(l). Until this legisiation becomes 

effective on March 27, 2007, CAFOs are still presumed to be a point source that are required to 

/ · apply for a NPDES permit. Upon program approval by th.e USEP A, the ODA will .have the 

·-- autb.ori'i.-y to require a C.AFO to obtain a permit. The amendment to O.R.C. 903.08 will require 

ai.7.y person required by the Federal Water Pollution Control Act or regulations thereunder to 

apply for NPDES individual permits or general NPDES coverage. Upon approvai of ODA's 

NPDES program by USEP A, ODA will have the authority to enforce the terms a.rid conditions of 

NPDES perm.its previously issued by OEP A for C.AFOs and A.FOs as well as for previously

unpermitted C.A..FOs and .A.FOs. See O.R.C. Section 903.08(A)(2). Upon approval of ODA's 

( 

effect on CAFOs is unknown at this time as the rulings represent a split in the federal cc;mrts over 
the applicability of the public pa.rticipation requirements ofLh.e CWA to iseneral NPDES pennits. 
In Environmental Defense Center, et al. v. USEPA, 344 F.3d 832 (9tn Cir., 2003), the Ninth 
Circuit held that certain provisions of the Phase II stormwater regulations requiring N"PDES 
permits contravened the CW A in that they failed to provide for review of the notices of intent 
("NOis") for general permits and filed to make the NOis available to the public and subject to 
public heai.-ings ai1d other public participation under the CW A. By contrast, in Texas

Independent Procedures, et al. v. USEP A, 410 F .3d 964 (7th Cir., 2005), the Seventh Circuit heid 
that NO Is for general NPDES permits for storm.water discharges from construction activities are 
not subject to the CWA's requirements for public hearing and public notice are as they are 
neither permits nor permit applications. 
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NPDES program by USEP A, NPDES permits previously issued by OEP A for CAFOs and AFOs 

shall be considered to have been issued under O.R.C. Chapter 903. See O.R.C. Section 

903.08(A)(2). Persons who have been issued an NPDES permit by OEPA for the discharge of 

pollutan.ts _ or storm water from a CAFO or AFO may continue to operate under the OEP A

NPDES permit until it expires or is modified or revoked. See O.R..C. Sections 903.08 (B)(2) 

a.11.d 903.08 (C)(2). 

b. Scope of ODA's NPDES Authority and OEPA's NPDES Authoritv

On August 12, 2002, OEPA and ODA entered into a Memorandum of Agreement setting · 

forth their respective responsibilities for regulating public health ai.7.d the environment as 

impacted by CAFOs and .AFOs. Upon approval of ODA's N'PDES program for CAFOs and 

AFOs, ODA will have the legal authority and responsibility for: 

administration of . the NPDES program requirements for permitting, for 
compliance evaluations, and for enforcement authority with respect to NPDES 
permits for CAFOs, i..r:1cluding animal feeding operations (.A-..FOs), and for NPDES 
permits for the discharge, transport or handling of storm.water from animal 
feeding facilities in. Ohio. ODA will be responsible for t.he enforcement program 
for unauthorized discharges reguiated under Revised Code 903.08 from AFOs in 
Ohio by taking timely and appropriate actions in accordance wit_h the CW A and 
applicable state law (Chapter 903. oft.lie Revised Code). 

Memorandum of Agreement between ODA ai.-:id OEPA, pp. 4 and 5. 

Even after approval of ODA's NPDES program for CAFOs and AFOs, OEPA will 

continue to have legal authority and responsibility to do the following: 

admirrister NPDES requirements for permitting, for compliance evaluations, and 
for enforcement authority with respect to all other NPDES permits in Ohio, 
including the pretreatment an.cl sewage sludge program. 

OEP A is responsible for process ing new, modified, and renewed NPDES permits 
for non-domestic wastewater discharges, including industrial, commercial, and 
silviculture. OEP A is responsible for processing new, modified, and renewed 
NPDES perm.its for domesiic wastewater discharges, including publicly owned 
treatment works and privately ovmed treatment works. 

8 
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The plli-pose of tills policy is to establish procedures and guidel1.1es for regu.iating new
livestock operations designed to handle waste from over 1,000 animal lli!its or operations 
that are expanding to handle waste from a total of over 1,000 an1mai units. This poiicy aiso 

applies to existing facilities (of greater than 1,000 animal units) that are not complying with 
Clli.!..ent requirements (e.g. facilities that failed to apply for a Permit to Install). Tn.is policy 
establishes procedures regulated entities must follow to obiain approve.is anC! me criteria for 
the design and management of livestock waste and wastewater management system.s. 

Additiomliy, this policy is being issued as an interim policy to be effective for a period of 
t-A10 years. The intent of issuing this policy as interim is to allow the agency to Jeveiop 2

standard for review of livestock operations while more m depth stl.!dies axe be1ng pe.ti"ormeci 
on v&--i.ou.s livestock management issues. A commission of officials invoived. ;n livestock 
waste m.anagement from the tri-state area (Michigan, Iridiana and Ohio) as well as rnembers 
from V&.7.ous state and locai agencies has been organized to perform these studies. 

A:[»�R.kab�e Regttla"i.ions: 
ORC 6111.44, ORC 6111.45, ORC 6111.46 
OAC 3745-31, OAC 3745-33 

iEaci�grolli!fild: 
The Ohio EPA reguiates fue storage, collec(ion, rreatment and disposal of manille and 

wastewaters .i:"iom new or expanding livestock operations handling TIJ.ore th::1° l,OOD anfrn::1 i

,mits by requii.7.Ilg the submission of an application for a Permit to Install (PTI), a Livestock 
v.faste Management Plan and, if applicable, a NPDES Permit. The requrrements of the 
U.S.EPA :i\!PDES Permit rules for concentrated animai feeding operations (40 CFR 412) 
must be met. 

Ohio EPA wiil reviev.1 all information available on the design capacit"'".}' of a particular facility, 
inciudm.g the dUI1ensions and type of the planned waste treatment system, the size of the
ban1(s) for housing the animals, and the dimensions of the property where the fa::nity wi11 be 
developc...d.. The Agency will also consider the proposed number of anlm� 1 u.mts, but wl1i 
focus on the current design capacity of the planned or proposed waste treatment system in 
m::iking the final decision to require a permit to install and plan approval.. 

Ohio EPA will not require a permit to install for a treatment works or disposal system for 
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compfomce with the siting criteria or for demonstrating that the grollild water monitoring 
system wiJl be located approp.tjately. If a full hydro geologic investigation is needed, results 
should be discussed with the Ohio EPA district office before designing the B'..rthen facility. 
I.rveal SvVCD and/or NRCS agents shall be invited to participate in the site insp-"-�tions. 

2. Jr' 1!.'.!l. Appli�tion: The applicant shall submit a complete application for a Perm.it to Install
-including the required fee to the Ohio EPA District Office having jurisdiction over the
county that the facility will be located in. Four copies of detailed pia.ns and specili.cations
for the livestock waste management facilities must be included. Waste management facilities
mclude manure storage and treatment units; facilities for the collection, storage, treatm.em
and disposal of contaminated runoff and drainage; a.rid other facilities for collection,
treatment and disposal of other waste streams which would include but not be limited to:
sewage, mi!J:,ing facility wastewaters, silage drainage, and egg washing wastewaters.

If an e�t.b.en storage or treatment facility is proposed, one of the following IDUSL be
su.bm.it""t.ed as part of the design report:

0 a demonstration of compliance with the siting criteria in 
Appendix A; or 

© a fall hydrogeologic site investigation report justifying 
the location and number of monitoring wells at the 
facility, as well as a groundwater monitoring plan 
that includes well locations, well construction diagrams, 
and a ground water sampling and analysis plan. 

3. Detailed Pi2l!S: Provide detailed, scaled engineering drawings of su.Gicient q_u.alir-y for
m-icrofiiming. A professional engineer stamp is recomn1ended. The d..rawings must include
pian views, and cross sections with dimensions and elevations of collection ditches,
lagoons,liners, holding tanks, scraping, flushing/pumping systems, and any other components
esrential to the collection, storage, trep.trnent and conveyance of all wastes.

Tne engineerii.7.12: drawiD.Q:S must include:

A copy of a topographic map (Suggested scale: 1" = 2000'} showing the boundaries of the 
livestock complex site, all roads, streams, lakes, houses. public buildings, recreation areas, 
etc. within a one-mile radius of the livesmcl( complex.. 

A site plan with 2 foot contours (Suggested scale: l" = 50') which shows the location of aD 



.!. 11� vrnu L,l1aprer ot the :::iierra (,IUD 

...... , 
.. ·- .... - ..... 

[From a Feet Sheet Prapareci by the Ohio EPAj 
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Ohio has more than 70.GOO farms. The majority hou$c some type of livestoc!-"'"' although most do not 
raquirc permits from :_ ·: ... :- .- . _for inst:2ll2t1on or operation �cause they are not large 2nough to be 
f<!gulataci. Ohio EPA has approveci permits for approximately 11 0 livestock operations around the 
st2)e. Tnis fact sheet is designed to ans,•,er some of the questions rc-garding uvestocl< facmaes and 
Oh10 EPA's role regarding t,'lese facilities. 

l/1/"nen does a iivestock operator require Ohio EPA permits? 
The need for a permit is besed on the number of animals lhal a livestock operation·s wasie h2ndfing 
anti siorage system is designed to accommodete. The following require Ohio EPA permits: 

o slaughter or feed e2ttle (1,0C-0) 

0 mature dairy catUc (700) 

0 s-.·,ine, aach weighing more- than 55 lbs. (2..500) 

o horses (500) 

n sheep or l:mbs (10,000) 

o turkeys (55,000) 

o iaying hens or broilers. continuous overilow watering-solid manure (iOO.OGO) 

� \eying hens or broilers, fiquici munure (30,0JO) 

e ducl:s (5,000) 

'i'[nile smaller facilities. designed to handle fewi?r animals. are not required to obtain permits. Ohio 
EPA can tal,e enforcement 2ction if these facifrties cause water pollution probiems. 

'-''fnat Ohio EPA p<:.mits are required fo, a livestoc." facility? 
Tnera are two ty�_s of Ohio EPA permits that mz.y apply to a fivestoc;, facilrty in Ohio: Nation-a! 
?ollul:ant Oi5charge Elimination System permit {NPOES) and permit ta ins1:2II (also knc\·m 2S an 
inst:Hztion p2rmit)_ These permf':S must be obtain�d prior to construction or expansion of the facility. 

NPOES Permit - Ar.yone \·:ishing to discharge treated \·:aste\·,-ater into ,·raters of the si2t; first must 
obtain :n NPOES permit from Ohio EPA. 'J",fnile a lowering of ,·,ater quafity may b2 allowed. ihe 
activity ah.-,2ys must meet stat: v12ter quality sta:ndards that prot�ct human health or aquatic ftfo .. 

Permit-to-In�// (PTT) - A PTI must be obtained from Ohio EPA ior m2 construction of any wastewater 
treatment or collection system or dispos-al faaTrfy. Tne PTI outfln!;S te-ehnicai and design requirements 
for construction of a \�12.stevrat:r traatment/collecUon svstem_ Ohio EPA anci th<=: Natural Resource 
Conservation Ser,ice use similar guideflnes for system design_ The PTI also may include a li'lcstock 
manure or viastewaier m�nag2ment plan which specifies ho\'J, when and where animal manure or 
\·12s"..e\·1ater will be handled. It is used ior systems that store, stclbTiize, transport or appl;• animal 
manure or wasie\·talar to land. Tne manure or wastewater management plan provides a documented 
method of op:ration that v,m pievent land-cppfied manure or v,astewater from impacting wat!:!r 
quality. 

Does Ohio EPA require air permits? 
Ohio EPA e•,aluates each agriculturai parmitapplicalicn tD determine whetiler or not an air permit is 
required. Ohio EPA's � : •. _ ... -.. :-·/'., .. -.: ·_:�·-,,_, must decide if \he ao::ilie2iion is exempt irom 
Ohio EPA"s air pollution reg-..il:':.ions. Under Ohio lav:. fugiti•!e dust emissio.:is from livestock facTiiiies 
era e�emptif: 

• the emissions are not unusual in terms of normal agricultural acUvit>J and are not occurring as 

hi.i.u:i/oh.io.sierraclub.orgiissues/water/OEPA.htm 
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a rasult of improp;!r facility oparation: 

0 ths land on which the facility s12nds \'!"as consisfan\ly used for agricultural procluction teior,; 
nonagricultural activity v,as established ma!ar the faciltty; 

o the emissions do not substantially and adve,sel}• affact pubfic health and safety: and 

0 the emissions are not of a large enough volume to require a federal permit. 

Ohio EPA h2s found that most livestock facilities in Ohio are exempt from air pollution regulations. 

lr\fnat does Ohio EPA's pennit review inclucie? 
Ohio EPA has ihe auihority to require; 

,:, approVc.ble \'/2stavrater and fi,1estock manure management: 

0 construciion of the facilities maet current dasign standard;;: 

c proper storage, handling and disposai of manura and daad animals; 

n proper i:and application rat� of manur:: 

0 2 p,ennit-to-install for 2do-rtion3J \'J2stey:ater treatment: 

o permits to ensure proper management of storm water during construction activities: and 
0 appropriate monitoring requirements. 

Under current state laT·t, Ohio EPP-. does not have th-9 2uthority to consider. 

0 -p2st compliance history at othar 'rGcilities 01:·,ned or operatad by the applicant'; 

c animal rights issues; 

c local zoning: 

" popularity of proposed site: 

o potential increase in road usage: 

0 possible, effects ihe facility might hava on praparty values; 

o the person3I or professional backg round of Iha appricant; and 

o poiantial for draw do\'/n of private wells. 

How does Ohio EP.£!, regulate the aoolication of manure? 
Discharges of manure -.-,aste\•,ater to ·waterwavs are orohibited. Licuid manure must be applied at 
l;;ast 200 feet away from occupied buildings, �-,ells a"r springs and. 50 feat from ponds. lakes and 
streams, fiald tile inlets, grass waterways and cfrtches. Dry m,mure must b= applied at least 25 feet 
av:,ay from ponds, lakes. streams, field tile in!<:ts, grass waterways and ditches. 

Why can't Ohio EPA consider property valueS? 
Th1: pennit-to-insta\l rul1:s for v,astewater treatment facilities specifically outline the criteria the director 
CTraY consider as part of his dacision to approve or deny a Pll application. Toe potential impact of the 
facility on proparty values is not included ar.iong the criteria specifically listed in this rule. 

Is wall water draw down regulate!? 
Wa:er use is not regulateci in Ohio. However. the Ohb Departnent of Natural Resouice.s ::. :·.z.•.:: 
. . . ·. can assist cr.eens by assessing the static and draw-down I1:vels of their wells before and after 
production wells are drilled at a livestock iacility to determine if draw dovm occurs after ih1: facility 
siarts oper2iions. For more information. pieasa call ODNR-Division of Water at (614) 255-6711. 

What can be done about mes and odors? 
Odor and fly nuisances can b1: minimized \·.nth proper management of manure and dead animals. 
Ohio EPA can request additional controls or restrictions to minimize nuisance odors, ffies and vectors 
that result from the storage of manure. waste\Yater and dead animals. 

What other responsibilities does Ohio EPA have regarding live.stock facilities? 
Permit R.wif:rf - Ohio EPA is responsible for reviewing permit applications and plans to ensure
fivasiock operations do not hann human health and the environment. 

Compliance lns,oeciions Ohio EPA performs periodic inspections of pennitted fivestock facifraes. 

Technical Assistance - Ohio EPA oire;s technical assistance lo livestock facility o-:mers and operators 
ta ensure that a facility is using the best mrailabla technology (BAT). to assist owners in the permitting 
process and io resolve problems and conC<!ms. 

Finar,ci::I Assistcr;ce - Ohio is the first stcte in the nation to us1: an inno'!ativa com:ept. the iin,-ed 
deposit program. to provide loans tn indhliduals. lndi-�dual farmers or homeo\·mers can appiy for 
tr-low.market interest rate loans to fund projec!:s ih2t will improve '-:·,-ater quality, such as erosion 

http://ohio.sierraclub.org/issues/-\,vater/OEP A.htm 
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Compendium of State A.PO Proxiwns - ii4"izy 2002 

Ohio's CAFO Program 

1.0 Background 

Ohio 

Based upon information provided to EPA by USDA . ., there are 532 A.FOs vvith 300 to 1,000 
aniTJJal units and 212 AFOs with more than 1,000 animal units in Ohio (USDA, 1999; USDA, 
2000). OJ.iio has 130 facilities \vit.tJ. more than 1,000 AU that have received installation permits 
and/or livestock waste mai1agement plans approval from Ohio EPA (Jones, Speck, Daily, 2000). 

2J) Lead Regulatory Agency 

Senate Bill 141 transfers the authority to issue N--PDES permits for the discharge of manure from 
po:int sources into waters of the state and for storm water resulting from an animal feeding 
facility (.A...FF) from the Director of Environmental Protection to the Director of A�culture. The 
authority to issue these permits depends upoil ti.'1.e approval of the Director of Agriculture's 
perrnit plan by tbe U.S. EPA. Authority to issue permits to construct or m.odi.i.--"'_y concentrated 
animal feeding facilities (C.A...FF) also was trarnferred to the Director of Agriculture (OLSC, 
2002). The Division of Soil and Water Conservation, Ohio Department of Natural Resources, 
addresses pollution problems .uom operations 1;..ritb. fewer than 1,000 animal units, which are not 
required to obtain permits (Hutchinson, 1996). 

3.0 State Regu]ations Rega:rrlmg .AJFOs/C.AJFOs 

Ohio Revised Code (OR) 6111 prohibits the controlled discharge of waste directly into state 
waters (Veenhuizen et al., 2000). Ohio Revised Code 307.204 and 505.226 require written 
notification of new or expanding CAFF to local county and township boards, and an agreemem 
regarding the CA.FF operations between the CAfr and the county, &7.d CAFF and the township 
before a permit is issued. Senate Bill 141 transfers the authority to regulate N""PDES discharges 
to the Ohio Depai-tment of Agricultm·e and requires all fa . .  rms with 1,000 AUs be regulated by 
pem1it a..11d nti1i7e Best Management Practices and Comprehensive Nutrient Management Plans. 
The program also requires plans for insect ai--id rodent control (Jones et alt., 2000). Livestock 
facilities a.i.--e affected by Ohio's Stream Litter Act (ORC 1531.29), which specifies that any 
person putting.wastes into Ohio's waters maybe guilty of a ,,iolation (Hutchinson, 1996). 

4.0 Types of Permits 

Three types of Ohio EPA approvals may apply to an anii.-nal operation in: an NPDES permit, 8.!7

installation permit (formerly a permit-to-install), and a livestock waste management plan. An 
animal operation may need to have more than one permit or management plan (1-Iutchinson., 
1996). 

NPDES 

Currently there are potentially two types ofNPDES permits that a livestock operator would need: 
an N--PDES wastewater pennit and aI1 NPDES storm water permit. 

Senate Bill i 41 prohibits a person. on a.i1d after the date on which tb.e U.S. EPA approves the 
.NPDES pro�arn. submitted by th� Director ofAgriculture, from discharging manure from a point 
source into waters of the state, or from discharging storm water resulting form an AFF., without 

-;.-- fi,st obtaining a N-PDES permit issued by the Director of Agriculture. Persons who have been 
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is!med n. 1,JPD£f;! perm.it by the Director of Environmental Protection for the discharge of manure 
or the discharge of storm water from an _AJ:ct prior to the date on which the U.S. EPA approves 
the 1'.1PDES prn�am sub:o:ri.tted by the Director of Agriculture may contii.1ue to operate mder t½ar 
permit until it expires or is modified or revoked (OLSC, 2002).

The Depru-trnent of A�culture is required to issue creneral N-PDES permits when applicable 
- • 't ,.. • .,. - - - - b - -UJ.Siean OI mmvidua! NPDES permits if these conditions are met: 

Any discharges authorized by a general permit will have only minimal cumulative adverse 
effects on the enviroTuuent when the dis;harges are considered collectively and individually. 

The �scharges are more appropriately authorized by a general permit than by an individuai 
pern:rrt. 

Each category o:fpoint sources satisfies the criteria iD. all applicable rules. 

Persons issued an N--PDES permits by the agency must comply with the requirements in the Dra.i7:
Rule for: 

· -

0 Standard terms and conditions 
• Effluent limitations

.A..nd these regulations: 

Applicabie water quality standards adopted under Section 6111.041 of the Revised Code 
National standards of performance for new sources 
The antidegradation policy adopted under Section 611.12 of the Revised Code 

P...n l\1PDES construction storm water permit is necessa_ry if more than 5 acres of la..n.d will be 
cleared, �-aded, or excavated. 

Other 

Currently an N-PDES wastewater permit issued by the Director of Ohio EPA authori7es a 
discharge to waters of the state and sets 1imits on the a.mount of pollutants ailo"\ved to be 
discharged. This permit is rarelyused for anim�.l waste in Ohio. 

An N"PDES construction storm water perm.it is n.ecesslli.-y if more than 5 acres of land v-/211 be 
cleared, graded, or excavated. 

An installation permit (also referred to as a permit-to-install or PTI) can be thought of as a 
construction permit. It is required for new, modified, renovated, or expanding livestock ·waste 
treatment/disposal systems that are designed to serve more than 1,000 arrimal units or have a 
controlled direct discharge to waters of the state. _An installation permit also is required for 
construction of sanitary treatment facilities serving restrooms not associated with a private 
dwelling, for any size operation. If a facility falls u.rider both categories, a sin:::le permit can be 
issued for the whole project. Plans must be approved by the Director of Ohio EPA before 
construction begins (Hutchinson, 1996).

The draft rules state that except for a CA.Ff that is operating under an iiistaTiation permit or a 
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! pollution by animal waste; or soil sediment, including attached substances, rESulting from f:!rming, silvicultural, or F-i

.... 

j earthmoving activities regulated by Chapter 307. or ::S!.5. of the Revised Code. Di•,is;� .. ��\:;; vH.+� 
:nct-aut:10,·:z._, .:-ithout a yoe:'f--m-il�l'S1"g"c f,o,,, Hre"'"---ite4¢lf1"g-a 
j C:Ooi�,v*c::d---t:i-rre-c1."-.J+sehc:rge it,lc �:.e ... 2te,s uf t:1e sr'crl.e vr 211)' dis1...i1srg�at is �.o:,;�ite...: b1, v, ;...,1 uL;c:. a !-'el� 
: ��,a-c��ent--�'icn-ager.e,-_;_ 

' . 

�- _. . 

� (4) �n-e-nt-of-d-or.1"eStie-a-rtd-fa-rrn--�feca-l'a0 v•• :a,.d o, , u,1::,f-f ti 1e1eft=ot11 ;,,le a,, y .. ate, s ...,f t;ra---state.. :. 
; ::: ... is:oo1 {:-����-io .. does not au thotfze-;-•::rthctrt��ra,�e �l.at:s 1-1,vL:Lite...: �1, u, f..,, �J!rieh­
i�mitis ,equ:,e�-ates e.i-,;1'0.tmen�--a+-pte-;:edic,, o�•�,- ON AND AFTER THE DA1c: 
! ON vVHICH THE .!J.NITED �ATES ENVIRONME�lT.D,L PROTECTION AGENCY P..PPROVES THE i\!PDES PROGRAM 
: SUSMITTED SY THE DIRECTOR OF AGRICULTURE UNDER SECTION 903.04 OF THE REVISED CODE, AGRICULTURAL 

POLLUTANTS, i>.S DEFINED IN SECTION 903.01 of the B,evised �ode, OR STORVi WATER FROM Ail! AGRICULTURAL 
OPERATIOr�. AS DEFIMED m THAT SECTIOi�_;_ 

(5) The discharge of sewege, industri2I waste, or other wastes into 2 sewerage system tributary to 2 treatment 
works. Division (F)(5) of this section does not authoriz<= aoy discharge into 2 publicly owned treatment wor:.:s in 
viol2tion of a pr<:tre2tment program applicable to the publicly owned treatment woriG. 

(6) Septic tan!(S or any other disposal systems for the disposal or treatment of sew2ge from single-family, two­
family, or three-family dwellings in complianc: with the sanitary cod: and section 1541.21 or 3707.01 of the 
Revised Code. Division (F)(6) of this s2ction does not authorize, without a permit, any discharge that is prohibited 
by, or for which a pemiit is required by, regulation of the United Stat:S environmental protection agency. 

(7) E:-:ceotional quality sludge generated outside of this state and contained in bags or other containers not greater 
than one hundred pounds in capacity. As used in division {F)(7) of this section, "eXceptional quality sludge" has the 
same meaning as ln di11ision (Y) of section 3745.11 of the Revised Code. 

(G) The holder of a pem,it issued under section 402 (a) of the Federal V'12ter Pollution Control Act need not obtain 2 
pemiit for a discharge authorized by the permit until its expiration date. The director shall administer and enfurce 
those permits within this state and may modify their terms and conditions in accordance with division (J) of section 
6111.03 of the Revised Code. 

;:.:...f 

S:c. 6111.44. (A) Except as otheruise provided in DIVISION @) OF THIS SECTION, IN section 6111.14 of the 
Revised Code

"' 
or in rules adopted under division (G) of section 6111.03 of the Revised Code, no municipal 

corporation, county, public institution, corporation, or officer or employee thereof or other person shall provide or 
install sewerage or treatment works for sewage, sludge, or sludge materiels disposal or treatment or make a change 
in any sewerage or treatment '."larks until the plans therefor have been submitted to and approved by the director of 
environmental protection. Sections 6111.44 t0 6111.46 of the Revised Code appiy to sewerage and treatment wor!:s 
af a municipal corporation or part thereof, en unir?corpor:ted community, e county sewer district, or other !2no 
outside of a municipal corporation or any publicly or privately owned building or group of buildings or plae:, used for 
the assemblage, entertainment, recreation, education, correction, hospitalizationr 

housing, or employment of 
person s,tnrt do no t a p pty-to-se-_.,1era-ge-o-r-t-rea-tmeni.."-w�Fcntecl c, to �--e i 1 ,s l'atted-f�f-a-p-ri� 
�¼!��-r-e-ei:-merit-01�:�a-ted--1'na-�-e·g�·m-e���-:atro-n 
'Pt'actices--1-ttat����-tc-d-t��f-se-cUo 1, :: : : . 32 o-H-h·e-Revfseci-&·rle--crni 
imto-hrin��s t: ,a .. one-tho=aw.·1-' ...,.,.;,,,-,.,..;-..,-,.t-.,_,,..,_,..,,.;,......;..-=,.....,,.,..., 
-p1'0-tectior. age.r'-y re; .. ; . 11 ,.. , -� 

d:rec'= d: ....... tia, ge. te .,ater.: v� �:.e. s�a�:.. 

In granting an appro11al, the director may stipulate modifications, conditions, end rules that the public health and 
prevention of pollution may require. Any action taken by the director shall be a matter of public record and shall be 
encered in the director's journal. Each period of thirty days that a violation of this section continu�, after 2 
conviction for the violationr constitutes 2 sEp2rcte offensE. 

iS) SECTIONS 6111.45 AND 6111.46 OF THE REVISED CODE Ai'lD DMSION (6) OF THIS SECTION DO NOT .APPLY 
TO ANY OF THE FOLLOWIMG: 

- -

(1) SEWERAGE OR TREATMENT WORl<S FOR SEVI/AGE INSTALLED OR TO 6E INSTALLED FOR THE USE OF fa 
PRIVA1t: RESIDENCE OR DWELUMG; 

(2) ANIMAL WASTE DISPOSAL SYSTEMS AND RELATED MANAGEMEMT Af�D COi'lSERVAT!O[•J PRACT1CES THAT ARE 
SUSJECT TO RULES ADOPTED UNDER DIVISION (E}(4) OF SECTION 1511.02 OF THE REVISED _(;;ODE AND 
Ii�VOLVIMG LESS THAN ONE THOUSAND ANIMAL UNITS /1.S DE:FIMED IM SECTION 903.01 OF THE �EVISED £OD::.: 

(3) AGRlCULTURAL POLLUTANTS, AS DEFINED IN SECTIOM 903.01 of the ,Revised kode, OR STORM WATER FROM 
AN AGRICULTURAL OPERATION, AS DEFINED IN THAT SECTION. 

Section 2. That existing sections 1511.021, 3745.04, 5111.03, 6111.035, 6111.036, 6111.04, and 6111.44 of the 
Revised Code are hereby repealed. 

Section 3. Th: amendments to section 6111-04 of the Revised Code by this act are op:rative on and after the date 
on which the United States Environmental Protection Agency approves the NPOES progr.!m submitted by th� 
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1 Director of Agriculture under section 903.04 of th: Re.vised Code 3S en2cted by this act. 

rage .JV m .) i

: •: ! 
; Section 4. All items in this section are hereby appropriated cs designated out of any moneys in the state treasury to ·. · 
: the credit of the General Revenue Fund 2nd the State Special Revenue Fund Group. For all appropri2tions m3de in ' ., 
i this act, those in the first column are for fiscal year :2.000 and those in the second column are for fisc2I ye::r 2001. 
\Tne appropriations made in this act are in ieddition to any other appropriations made fur the l999-2001 biennium. 

AGR Di:PARTMEMT OF AGRICULTURE 
•C 

· General Revenue Fund �--t� 
GRF 700-414 Concentrated Animal Feeding :;; 

Operation Advisory Committee 

GRF 700-418 Livestock Regulation Program $ 

TOTAL GRF General Revenue Fund $ 

State Special Revenue Fund Group 

5L8 700-604 Livestock Management Fund $ 
TOTAL SSR State Special Revenue 

Fund Group 

TOTAL ALL BUDGET FUND GROUPS 
$ 
s 

0 

0 

0 

0 

0 

0 

$ 25,000 

$ 1,700,000 

$ 1,725,000 

s 250,000 

$ 250,000 

$ 1,975,000 

Within the limits set forth in this act. the Director of 6udoet 2nd Manaaemant shall establish accounts indicatino the 
source and amount of funds for e2ch appropriation mad; in this act a,;d shall determine the form and manner i-n 
which appropriation accounts shall be maintained. Expenditures from appropriations contained in this act shall oe 
accounted for as though made in Arn. Sub. H.6. 283 of tha 123rd General Assembly. 

Ti,E appropriations made in this act are subject to all provisions of .ll.m. Sub. H.6. 263 of the 123rd General 
.Assembly that are generally applicable to such 2ppropri2tions. 

Section 5. {A) As used in this section, ··agricultural operation" and "agricultural polluhrnt" have the same meanings 
es in section 903.01 of the Re.vised Code, as enacted by this act. 

(S) Gr. the date on vvhich the Director vf Agriculture has iliic:Hz�d th� prvg-.::m i�quired uudcr division (8)(1) of 
section 903.02 of the Revised Code, as enacted by this 2ct, the Director of Environmantal Protection shall provid:: 
thE Director of Agriculture with both 0f the following: 

(1) Copies of all permits issued under division (J)(l) of section 6111.03 of the Revised Code for thE installation of 
disposal systems for agricultural operations that were issued on or before that date together with any related 
informetion that th: Director of /l.griculture requests; 

(2.) All permit applications and accompanying information that were submitted under division (J)tl) of sectio;, 
61:!.l.03 of the Revised Code prior to the date specified in division {6) of this section for the installation of disposal 
systems identified in that division. 

(C) On the date on which the United States Environmental Protection Agency approves the NPDES program 
submitted by the Director of Agriculture under section 903.04 of the: Revised Code, as �acted by this act, the 
Director of Environmental P.otection shell orovide the Director of Agriculture with both of the follol'.'ing: 

{:!.) Copies of all permits issued under division ())(1) of section 6111.03 of the Revised Code for the discharge of 
agricultural pollutants 2nd the discharge of storm water from agricultural operations that were issued on or before 
that date together with any related information that the Director of Agriculture requests; 

{2) All permit applications 2nd accompanying information that w;:re submitted under division (J)(1) of section 
6111.03 of the Revised Code prior to the date specified in division (C) of this section for the activities identified ir, 
that division. 

Section 6. The codified and uncodified sections of l;iw contained in this 2ct are subject to the referendum. Tnerefore, 
under Ohio Constitution, Article TI, Section le and section L47l of the Revised Coda, the codified and uncodified 
sections of law contained in this act take effect on the ninety-first day after this act is filed with the Secretary of 
State. !f, hov,ever, a referendum petition is filed against the sections, the sections, unless rejected at th: 
referendum, take eifect at the earliest time pe;mitted by law. 

Section 7. Section 1511.021 of the Revised Code is presented in this act as 2 composite of the section as amended 
by. both .ll.m. Sub. S.S. 182 and Am. Sub. S.6. 226 of thE 120th General Assembly, with the new language of neither 

........ _11 _______ 1_,....;
5
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(A) Both of the following apply except as otherwise provided in division (A) or (F) of this section:

(1) No person shall cause pollution or place or cause to be placed any sewage, sludge, sludge materials,
industrial waste, or other wastes in a location where they cause pollution of any waters of the state.

(2) Such an action prohibited under division (A)(l) of this section is hereby declared to be a public nuisance.

Divisions (A)(l) and (2) of this section do not apply if the person causing pollution or placing or causing to be 
placed wastes in a location in which they cause pollution of any waters of the state holds a valid, unexpired 
permit, or renewal of a permit, governing the causing or placement as provided in sections 6111.01 to 
6111.08 of the Revised Code or if the person's application for renewal of such a permit is pending. 

(B) If the director of environmental protection administers a sludge management program pursuant to division
(S) of section 6111.03 of the Revised Code, both of the following apply except as otherwise provided in
division (B) or (F) of this section:

(1) No person, in the course of sludge management, shall place on land located in the state or release into the
air of the state any sludge or sludge materials.

(2) An action prohibited under division (B)(l) of this se.ction is hereby declared to be a public nuisance.

Divisions (B)(l) and (2) of this section do not apply if the person placing or releasing the sludge or sludge
_ naterials holds a valid, unexpired permit, or renewa) of a permit, governing the placement or release as 

provided in sections 6111.01 to 6111.08 of the Revised Code or if the person's application for renewal of such 
a permit is pending. i 

(C) No person to whom a permit has been issued shall Place or discharge, or cause to be placed or discharged,
in any waters of the state any sewage, sludge, sludge �aterials, industrial waste, or other wastes in excess of
the permissive discharges specified under an existing permit without first receiving a permit from the director
to do so.

(D) No person to whom a sludge management permit pas been issued shall place on the land or release into
the air of the state any sludge or sludge materials in excess of the permissive amounts specified under the
existing sludge management permit without first receiving a modification of the existing sludge management
permit or a new sludge management permit to do so frqm the director.

(E) The director may require the submission of plans, :specifications, and other information that the director
considers relevant in connection with the issuance of permits.

(F) This section does not apply to any of the following:

(1) Waters used in washing sand, gravel, other aggregates, or mineral products when the washing and the 
ultimate disposal of the water used in the washing, including any sewage, industrial waste, or other wastes
contained in the waters, are entirely confined to the land under the control of the person engaged in the
recovery and processing of the sand, gravel, other aggregates, or mineral products and do not result in the

ollution of waters of the state; 
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(2) Water, gas, or other material injected into a well to facilitate, or that is incidental to, the production of oil,

gas, artificial brine, or water derived in as;s;ociation with oil or gas production and disposed of in a well, in
ompliance with a permit issued under Chapter 1509. of the Revised Code, or sewage, industrial waste, or

other wastes injected into a well in compliance with an injection well operating permit. Division (F)(2) of this
section does not authorize, without a permit, any discharge that is prohibited by, or for which a permit is

required by, regulation of the United States environmental protection agency.

(3) Application of any materials to land for agricultural purposes or runoff of the materials from that

application or pollution by residual farm products, manure, or soil sediment, including attached substances,

resulting from farming, silvicultural, or earthmoving activities regulated by Chapter 307. or 1511. of the

Revised Code. Division (F)(3) of this section does not authorize, without a permit, any discharge that is

prohibited by, or for which a permit is required by, the Federal Water Pollution Control Act or regulations
adopted under it. As used in division (F)(3) of this section, "residual farm products" and "manure" have the
same meanings as in section 1511.01 of the Revised Code.

(4) The excrement of domestic and farm animals defecated on land or runoff therefrom into any waters of the

state. Division (F)(4) of this section does not authorize, without a permit, any discharge that is prohibited by,

or for which a permit is required by, the Federal Water Pollution Control Act or regulations adopted under it.

(5) On and after the date on which the United States environmental protection agency approves the NPDES

program submitted by the director of agriculture under section 903.08 of the Revised Code, any discharge that

is within the scope of the approved NPDES program submitted by the director of agriculture;

(6) The discharge of sewage, industrial waste, or other wastes into a sewerage system tributary to a
treatment works. Division (F)(6) of this section does not authorize any discharge into a publicly owned

_ .reatment works in violation of a pretreatment program applicable to the publicly owned treatment works. 

(7) A household sewage treatment system or a small flow on-site sewage treatment system, as applicable, as

defined in section 3718.01 of the Revised Code that is installed in compliance with Chapter 3718. of the

Revised Code and rules adopted under it. Division (F)(7) of this section does not authorize, without a permit,

any discharge that is prohibited by, or for which a permit is required by, regulation of the United States
environmental protection agency.

(8) Exceptional quality sludge generated outside of this state and contained in bags or other containers not

greater than one hundred pounds in capacity. As used in division (F)(8) of this section, "exceptional quality
sludge" has the same meaning as in division (Y) of section 3745.11 of the Revised Code. 

(G) The holder of a permit issued under section 402 (a) of the Federal Water Pollution Control Act need not 

obtain a permit for a discharge authorized by the permit until its expiration date. Except as otherwise provided

in this division, the director of environmental protection shall administer and enforce those permits within this

state and may modify their terms and conditions in accordance with division (J) of section 6111.03 of the

Revised Code. On and after the date on which the United States environmental protection agency approves

the NPDES program submitted by the director of agriculture under section 903.08 of the Revised Code, the

director of agriculture shall administer and enforce those permits within this state that are issued for any

discharge that is within the scope of the approved NPDES program submitted by the director of agriculture.

Amended by 130th General Assembly File No. TBD, SB 150, §1, eff. 8/21/2014. 

,mended by 128th General AssemblyFile No.12, HB 363, §4, eff. 12/22/2009. 

Amended by 128th General AssemblyFile No.9, HB 1, §640.22, eff. 7/1/2010. 
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June 21� 2005 

Dear App.He-airt: 

Re: Pe.m:h..?19 Ohio E.PA Cmicenu_ai.e& Anfmm Feect"mg Opaau"un (GAFO) 
Nauonai Pofl\!IBnt DI�chaQJe-Bimination .S_y.s=-i.em {NP.DES) Permtt Application

UJ3. EPA pl.3-blish� -u1)=datect fegw�onsiDr GAFOs in· February m 2003. 1 ne 
re_guiaoons went �nm effect m Apnl 2-003. AB wtt..tl ma,-iy fedarai regulations, 
mes� WBre appealed by rn:�a�ons roprB:Senttng the inrmstry-as '='!lei\ as 
mganizafioos represanfi:;g en\:ircynmBnt.ai gmup.s> Th@ ap�s VJe.re 
ronroHdared Bnd t1eam-byihe S€oond Cimutt -t:ederaH:::om � of Appeafs. The­
.Appea� Courf's-decis� on.me rase was r-eieaseti in Fenn._�. ?005_ ins 
environme_ntai par.ties mvowoo !n ma �"6ais cas� requ�i� a rehwnng Dll 
appeai me -ool.3rt:"s .ctecisioo. ·Tnis ffiq�stfor-re.nearing has been denied. 
Ti�-ef-oro, u;-e romt decisron stands and w.e �uiafions regardmg CP.�·cos havs 
once -agam been modfiled. 

in response" Ohro: EPA raustrr-�� GAFO NPDES- pei�iift.p� in 
accmtlarn:;e with fue IB'.&� uf ih� ap�s-,ca� Yoli are bal�_ronta� 
i3ec.:'fR..-se_yoo -rurrei""1i3_y lh!aye � �mg NPD!SS permtt.;appficanon·mr �ur 
U11��-faciiity� T�is ���-on ¥3 h°iA"4., howev� .. ·wn��v.d ��-np{ete d.ue t0 
me rourt'.s ruling mat-CA.FOs m.L�t subi-nft-a :ma.nuremanag�m plan to ·� 
NPDES perrnrniJJg �mr r-a¼iew aoo,appro11Ei as part mit,e NPDES permit 
p:rucess. The--wtir.t airo-FJ.Jfed m�--ttIB NPDES �nung �-omy mu� .pro\f.-oe 
fur.piah11G parncip� ill ffie mafiliffi management pfan =re'\l¼eW° process. -� 
s-i.acn� Omo EPA is requestingihat-ynu SUt?fr.ili E manure m�gen�ent plan to 
Oh� t:.PA fi:'F �fuatwiIU1e available fuf public- �view dtfflHgfue ct.raft psrmtt 
steµ. inihe-pavmtt proc-ess. 

Sinoo y.our-rarnTey is �-Rew.soun:::e, yo:D! are reqi..WBd fu_.fiave .a rr-�arn.are 
�..a�gemern pirm mat meets au requtremems of me NPDES pem-1ft upon permit 
�eation. in oroer.:ro fa�lfults the-Picln submiuavanct re-� p1<-i.GP-Bs! O�io 
_wA �as c.� me:� r��ms.mar•ras'1 he iasedin�� arJ �:zj.sung_ pjan 
tu meet me mmimr.Jm 1\}"?DES �rmii: requ�nems. For-exampre,, Ii'}!OUrfa.ciiity 
r • • • o, • • -

.:;.;.. �,-.. � - - fi. • li,.. {ODr, -,. nas IBCe!-Ve:ff peITmtID�-aie nGia! �jlB-vt!� v9pr ... m,,,remfil Agnc;:U.t,�re · Aj Of 
-ctweiopBd R C=umprehen� Nliif�.;_ Man�=ement ?Ian {CNMP) through me
Umred States Departmentof Agrrcufiure--NaruraI Reso;..rrces �rvaoon 
Semce {lJSDA;'\IRCS}

,, fue forms can oo Insw..oo In� the a.'{fsfing: pf ans and the 
Bro T� Governor 

i3mc& Johnson, Llsmena.-n: Sov::-mo; 
Joseph p_ KDncsill:; illre-::!tr 



------

■-­

.-

·-

I 

I 

I 

-·,a .·--- -------- - - --

June ?1.; 2005 
Page? 

SD 

"f]ffi1: IDBB submw£d t.o-Oh10 -EPA. - Please read theiormsi:hoyou_gpJy however 
smc--a. Ghic- EPA has severa� req_I.1iremems ihai. may diff-.:arrrCn'Tiih<:k.--e-1n exisfing 
pians��at you wm.tie requrred to-fultow. 

- Ohio EPA wouid lil<..e in mrnimize fue-sefuac-k fu� ·c1µjieais mu� mlmg has made-
0::7 � knp!arnentation offue f"lP.DE-S permit pr-OGa..�,"merefore we ar-s r-squesting
mat yoo suhmftthe ma11,ure ma!lagemem·plaras ¾vithin 30 da-ys mt-he. receipt crf
this-ien:er. Pl�S€t Bi.ibIT-n-=t-me plan-s t,o: Melinda Han iB: Ghro·EPA: Dr,Asion of
Smface 1Naier-, P.O. Box iD4B, Colurnbus, Ohio 432.16--1049.

For-mu� Df you 3J1mh ODA-approved µIans, ft sf:--ernd re noted that ODA is aware
of fuis I�r andi:he chan§es.Dhio- EPA -is �J.esting fuatyou make to your
�g pr.:ffi.B� The ODA remew and ·approval p!U{r'.$.3 of me plans fur fue sr-i.B
:µrogram nsnoot ca �fired 1vr m� requirements cf fr-� federal program i:P...,cause
OlJ,t\ iB r,,.ottlre � Tu"'PQ�S peimiffing a£.sfuorfty,, 

and because the Pt�ns
�.lop� �.mooro.mg m DDA"s rures �-Ju!:I 2., 2G02 <lo Tmt rn�t me

��Bqli�m�7ts 2}'�5.M�_D_�S regulations. 

_ Shrn.!!d yo� _h�f@ fu'1Y �s:,,_ oomrnems,. and/or m::mtX,;ms, f;i�se fu� ;�c::e-in 
cmrtact Cati"iif A.temanaer m (6-i4} �20:-21-0rm� �! a
camv-.-arexas��h.fils :or m¢ :,:aE {fit4-} 7�1357 o�-via e�c:.i 
niha.nis®.E--nastrri.e-_-e-rLus. 

·s1□cereiy,

-�� F¥1.�MfV�
r.Jielinda lVL Ha.�i:s 
?TI,, C-Offl'µfum.re�ue-& CA'F-0 Unit 
�iVIBbn of Smfare w�-
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ODA's jurisdiction. As discussed above, in this case, final approval of 
...the State's request is contingent on Ohio's enactment and adoption of 

= changes to Ohio la,-; and ad.tmnistrative rules needed to resolve 
-�A's issues, as documented in ODA's September 4 letter. Upo� enactment
and adoption of these changes, the State will

[ [ Page 611251] 

need to provide for EPA' s revie,-, an Attorney General's statement that 
has been updated to reflect the adopted provisions. Upon review of the 
2.dopted provisions, EPA will request a revised progran1 description and 
a re·vised i:•iOA, should they be necessary. After the close of the corrEnent 
period, the Regional .D..clrninistrator for EPA Region 5 will approve or 
disapprove Ohio's request for ODA to implement the NPDES prograrn fo:: 
CP...FOs based on the requirements of section 402 cf the P..ct and 40 CFR 
part 123. If the Regional -�-dmi.nistrator approves the request, she will 
so notify the State and sign the proposed MO.A. Notice would be 
published in the Federal Register and, as of the date of progrc.rn 
approval, authority to issue and enforce NPDES permits for CAFOs and 
:for construction-related stormwater :from .P-..FOs in Ohio ,-muld shift from 
Ohio EPA to ODA in accordance with the State's transition process 
described in its progra..TT\ description. If the Regional Ad..'Ili.nistrator 
disapproves Ohio's request, the State will be notified of the reasons 
for disapproval and of any revisions or modifications to the program 
that are necessary to obtain approval. 

Open House. EPA, ODA and Ohio EPA staff will be available before 
the public hearing to answer questions. 

Public Hearing Procedures. The public hearing will be conducted in 
__iiCCordance with 4 0 CFR 124 .12. It will provide interested parties ,•ri th 

e opportuni-cy to give written and/or oral cormnents for the official 
--=Cord. The following procedures will be used at the public hearing. 

_ , l l The -Presiding Officer will conduct the hearing in a manner which 
will allow all interested persons ,-,ishing to make o:::al state.TT\ents an 
opportunity to do so; however, the Presiding Officer may inform 
attendees of any time li..rnits during the opening statement of the 
hearing. (2) A.i.,y person may submit written statements or documents fo:: 
the hearing record. (3) The Presiding Office:i: may, in hie:: or ;...,,.,.. 
discretion, exclude oral testimony if such testimony is overly 
repetitious of previous testi..,.�ony or is not relevant to the proposal to 
approve the revision to the Ohio NPDES program. (Li) The transcript 
taken at the hearing, together with copies of all submitted statement5 
and documents, will become a part of the record submitted to the 
Regional Administrator. (5) Hearing statements may be oral or written. 
EPA encourages submission of t-;ri tten copies of oral statements for 
accuracy of the record and for use of the Hearing Panel and other 
interested persons. Persons wishing to make oral testimony supporting 
their writterr corn.rnents are encouraged to give a smmnary of their points 
rather than reading lengthy written corrmtents verbatim into the· record. 
All com.rnents received by EPA Region 5 by the deadline for receipt of 
comments, er presented at the public hearing, will be considered by EPA 
before taking final action on Ohio's request for OD.D-. to implement the 
NPDES progra..-n for C.A.FOs. 

Su...rrunary of Ohio's Submission. •..:r1io :1c.s ::s::quE:sted to transfer the 
::c:sponsibility cf .::sgul3.ti._�g Cf!_F1'Js c.!.!.d storn1 t•:ate_ associai:ed \r7ith 
construction of _Z;.FOs under tht: !·iPDES p.rogr2.rn frorr1 Ohio EP�D... to OD_Zl� .. This 
transfer t·Jould. inclucl-=, but rrot. be: limited t:.o regulation of manures 

- '.tter, and process wastewater and construction and industrial storm
�ter discharges from CAFOs, and construction-related storm water
.._scharges from other �..FOs. If Ohio's request is approv·ed, Ohio EPA

�nould continue to be responsible for implementing all other aspects of 

http:/ /..,.n.,._,._,.;_gpo.gov/fdsys/pkg/FR-2008-10-15/html/ES-24175 .htm 
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required by the .t\ct. Section 402 also provides that EPA may approve a state to administer :rn equivaient 
·ate program, upon the Governor's request, provided that the state has appropriate legal authority and a

-----progp.m sufficient to meet the Act's requirements. The regulations applicabie to state NPDES programs 
appear at ::.:,G ·C"fB_ ·rm·t 123. They allow states to share administration of their NPDES programs among 
two or more agencies. '-'.-G C??. ·:'''::.1.(g) and 123.62(c). The C\\'.'i\ and NPDES regulations can be found at: 
,'.;i'ff;-:/ /,fj,,h .. e_t;.,:;_�:o,:!;1_t:d1:s/t:,�;·<·/";,_;(trr1!'_:';,;1�; jrf-O. EP.t\ approved Ohio's request to implement the NPDES 
program on .i'v!arch 11, 197.:.i-. That approval recognized Ohio EP .. A as the agency responsible for 
implementing the State's approved program. 

1 T d ,.- :,. .�,,.,..,.. -i �-� ... 

,..,( ) 
. tl un er -:-v ·1...,T.�� .!.,:;.,.b.t. c, states w1�, approve. rogrnrns must notify EP .A whenever they propose 

to tra..nsfer all or part of any program from the approved state agency, and must identify any new division 
of responsibilities among the agencies in-valved. Under this section the new agency is not authorized to 
administer the program until the Regional A.dministrator approves the request. In a letter dated December 
28, 2006, Ohio Governor Taft requested EPA's approval of Ohio's request to transfer authority to ODA. to 
run the NPDES program for Cf\FOs and storm water associated with construction activity at AFOs in 
Ohio. The State's request included a program description, an amendment to the rvlemorandum of 
..c'\greement (rvIOA) bet\veen EPA and the State of Ohio, the statutes and rules OD�'\ will use to implement 
its NPDES program for CAFOs, a statement of legal authority from the Ohio i\ttomey General, and 
supporting documentation. The prograrn description addresses, among other topics, how Ohio intends to 
transfer implementation of the NPDES program for CAFOs from Ohio EP.A to ODA. 

���PA Region 5 received Ohio's request in January 2007. EPA completed its review of the application in the 
fall of 2007. EP.t\ communicated the outcome of its revie'-'.' in April -and November 2007 letrers to ODA. 
The letters expressed concern regarding five provisions in ODA's standards for land application of manure, 
litter and process wastewater. The letters also asked OD.A to clarify or revise 26 provisions of its legal 
authority or NPDES permitting requirements .. In a letter dated September 4, 2008, ODA comrnitted to 
pursue specified statutory and rule changes to address the issues identified by EPA. OD .. t\'s letter also 
included other proposed statutory and regulatory changes beyond the scope of the changes needed to 
resolve the issues raised by EPA. ODA subsequently provided correct versions of certain proposed 
statutory and rule provisions that were not included with the September 4 ietter. On October 3, 2008, EP_'i 
responded to OD.A, stating its belief that enactment and adoption of the changes ODA has committed rn 
pursue would resolve EP A's issues, and that the additional changes proposed by ODA wiil not adversely 
affect OD/\.'s authority to administer the NPDES program. 

Following consideration of public corr1-ments and testimony, EPA will make a final decision regarding the 
State's request in accordance with section 402(b) of the C\VA and --l-(_: :CFP.. 7:::.:-•: })3, including 123.62(b). 
To obtain EPA approval of this revision to Ohio's appro-ved program, the State must show, among other 
thing-s, that ODA has the authority to: (1) lssue proper permits for C'\.FOs and storm water discharges 
from construction of AFOs, (2) impose civil and criminal penalties for viol·;itions, ;1.nd (3) ensure that the 

ublic is given notice and a..T1 opportunity for a hearing on each proposed permit within the scope of 
'=oDA's jurisdiction. i\.s discussed above, in this case, final approval of the State's request is comingem: on 

https://www.federalregister.gov/articles/2008/10/15/E8-24175/state-program-requirements-applica. .. 5/27/2013 
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(800) 621-

.e?PLEMENTARY IHFOPl•.lfa.TION: Section 4 02 of the Clean r•Jater Act ( CWA) 
esa:ablished the l•!PDES program u..r1der which EPA may issue permits for the 
point source discharge of pollutants to waters of the United States 
under conditions required by the Act. Section !102 also provides that 
EPA may approve a state to ad.minister an equivalent state program, upon 
the Governor's request, provided that the state has appropriate legal 
authority and a progra,u SUIIlcient �o meet the Act's requirements. The 
regulations applicable to state NPDES progra,tts appear at 40 CFR part 
123. They allow st2.tes to sh2.re administration of their NPDES programs
among t,-;o or more agencies. 40 CFR 123. l (g) a:-.ci 123. 62 [cl. The CWA and
NPDES regulc.tions c2.n. be fou.,_,d 2.t:

EP.?_ c.py �--,,:-:=..d , ...... ,hi o ! s r-e:quest t.o i!n!?le�e!Yi: thE:
1·!Pl)E5 i:-i-•1iJi-:::� •1i"'; 1•.·:'2.;-.-i-. 1;, 197-=-1 .. That. app�v-._;3]._ rc:cogni:::ed Oh.i.o EP.� as 
the agency 2:esponsible £or implementin•� tl1e St.c.t.-2:: s approved progra..111. 

Under 40 CFR 123.62(c), states with approved NPDES progran1s must 
::1otify EPA whenever they propose to transfer c.ll or part of ar1y progr2.In 
from t:he apprmred state age.ncy, and must identify any new division of 
responsibilities among the agencies involved. Under this section the 
new agency is not authorized to administer the progr3.!--n until the 
Regional Ad..rninistrc.tor approves the request. Ir1 a le:tter dc.ted Decembe:::: 
28, 2006.� Ohio 1�0-"'-e.rnc:c Taft r-2:q_�e:sted :2?_;__: s 2.ppl:°o\;al of Cl-!io: s rsquc:st 
to transfer authority to OD}>-_ to run the NPDES progrcun for CAFOs and 
storm Hater associc.ted with construction activity at AFOs in Ohio. The 
Stc.te's request included a progra..rn description, an a..TtencL.--nent to the 
Memorandum of Agreement (MOA) between EPA c.nd the State of OJ:1io, the 
statutes c.nd rules ODA will use to implement its HPDES program for 
-;,..Fos, a statement of legal authority from the Ohio Attorney Generc.l, 
_sd supporting doclm1.entation. The progra.rn description c.ddresses, a..mong 

other topics, how Ohio intends to trc.nsfer :implementation of the NPDES 
program for CAFOs from Ohio EPA to ODA. 

EPA Region 5 received Ohio's request i.,, J2.n-1a.c::,' 200]. EPP,_ completed 
its reviet-; of the 2.pplication in the fall of 2007. EPA com.rnunicated the 
outcome of its .revie,-J in _:,,.piil and Hovember 2007 letters to ODA. The 
letters e:-{.pressed concern .r�gar:cli.ng fi �,.:e p::.:o,=-i5ic-ns ..in OD_::l_ 1 s standarcls 
for land application a[ manure, litter and process wastewater. The 
letters c.lso asked ODA to clarify or: :=e0.,-:ise 26 provisions of its legal 
cutho.rity or HPDES permitting requirements_ In 2. letter dc.ted September 
4, 2008; ODA committed to pursue specified statutory and rule changes 
to address the issues identified by EPA. ODA's letter also included 
other proposed statutory and regulatory changes beyond the scope of the 
changes needed to resolve the issues raised by EPA. ODA subsequently 
provided correct versions of certain proposed statutory and rule 
provisions that were not :included with the September 4 letter. On 
October 3, 2008, EPA responded to ODA, stating its belief that 
enactment c.nd adoption of the changes ODA has committed to pursue would 
resolve EP} V s issues .. and that the additional changes proposed by ODA 
,-.ill not adversely affect ODA' s authority to 2.dminister the NPDES 
progra..:"Il. 

Following consideration of public com.men ts and testi.TUony, EP-� will 
make a final decision regarding the State's request in accordance with 
section 4.02(b) of the CWA and 40 CFR part 123, including 123.62(bi - To 
obt2.in EPA approvc.l of this revision to Ohio's approved prograi"It, the 

I' ·. 

\..!.J State must shm·i, a.Tttong other things, :-_ha.-c C-DI-_ i_-,as .:be a.1..;.thority to: 
7 ssue prope!: permits for C�...FDs and storm \ .. ;ater discharges front 

.)nstruction of .AFOs, (2) impose civil anci -::ri!uinal penalties for 
·,,iolations, and (3) ens1.2re -that t.ha public is gi0-1en r:otice: and an

opportunity for a hearing on each proposed pennit withi.n the scope of 

http://w\'\;w.gpo.gov/fdsys/pkg/FR-2008-l O-l 5/html/ES-24175.htrn 
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5'1 
LOl\TDON, Ohio - With a parcel of uncertainties that feel like log jams to many producers waiting to find out 
what they will have to do, the job of writing regulations for the permitting of Ohio's Concentrated Animal 
Feeding Facilities is almost done. 

As of Sept. 19, 10 of the 15 areas for which the rule-making advisory committee of the Ohio Depa1iment of 
Agriculture needed to v...Tite new regulations were completed. Kevin Elder, director of the new Livestock 
Environmental Permitting Program, reported on the committee's progress during the Farm Science Reviev,,;. 

The process is moving right along. Elder now estimates that the regulations will be ready only a month later 
than originally an..riounced. 

The committee met again Sept. 24, and with three meetings scheduled during October, the cunent timeline is 
to have the regulatory structure completed by November to take effect in February of 2002. 

The 16-member advisory committee is composed of nominated representatives of the various interests ·with a 
stake in the process, including producer groups, local officials, wastewater and drinking water utilities, 
environmental organizations, and four representatives of the public who were nominated by the Licking 
County citizens group, the Ohio Faimers Union, the Ohio Livestock Coalition, and the Ohio Federation of 
Soil and Water Conservation Districts. 

At the charge of the governor, the group has worked to achieve consensus on each and every guideline 
included in the proposed regulations, Elder said. 

VVmt'mg.fo:r permits. To.ere are a total of 130 feeding operations -with 1,000 or more animal units around the 
state permitted under the former Ohio Environmental Protection Agency process. These operations will be 
inspected immediately in order to receive the new Department of Agriculture's pem1it to operate. 

There are also a number of operations that have been waiting to expand until the new process is ready before 
they apply for an initial review to receive a permit to install. 

In the end, Elder said the total number of feeding operations that will come under the jmisdiction of the 
pennitting program under ctment federal rules v'lrill be around 200. 

Once a facility has been permitted, Elder said, it will then be inspecied nvice a year. 

The regulations being vvritten are based on best management practices taken from the Soil and Water 
Conservation District standards, from the Environmental Protection Agency requirements, and from best 
scientific evidence, Elder said. 

Create minimums. The advisory committee has tried to determine what would be the minimum standard 
consistent ,vith good conservation, environmental protection, and federal requirements. 

But it is the expectation, Elder said, that with the required inspections, the new livestock environmental 
pe1mitti.ng program will encourage better management and better operations. 

"We will not be planning for accidents and reaction when something happens," Elder said, "but "';j,11 be 
forcin!! action ahead of time in the interest of better management." 

� � 

The regulations cover all aspects of manure storage, har1dling, transportation, and land application for large 
animal feeding operations, as well as an operation's plans and compliance for insect and rodent control. 

1 ....... -- , ,. ___ --· �- , , . 
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SS^ 
That would malce the difference in having an effective inspection program and having a bureaucratic agency 
that jtts[ hands ollt permits, Elder said. 

EPA t^inecable. The EPA recently announced it is reopenin a its comment period on the national reaulations. 
lt is now ex_pectuzg to be ready to propose final rules by December 2002_ 

"But we want to ^et started with our program,^" Elder said. "Getting under ^vay and anticipating what may 
happen urill_ be better than just puttinc, our program on a shelf and waiting- The guidelines we have written are 
too good for that.'° 

About Ehe Author 

01, 
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Search 
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Instructions to search psrmitied farms: 
' DLEP Home 

To narrow the permitted iarms clatabase, choose a county and/or categol'/ irom the drop-down menus and clicl, 'Search'. 
Clicl, the 'Print' button to display the results in .pdf format ior prinling or sa'!ing. 

County: 

Species: 

All Counties 

A!I Species 

Permit Type: Pennit to Install 

Search : f Rese.!._ ! Print Query Result!> 

Farm Name: 
Species: 
Permit(s): 

Farm Name: 
Species: 
Permit(s}: 

Farm Name: 
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Permit(s}: 
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Permit to O□erat:= 
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Swine (over 55 lbs) 
Permit to Install 
Penni! to Operate 

MSB Fanns 
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Permit to Install 
Permit to Operate 

 Dairy, LLC 

Permit to Install 
Permit to Operate 

 Farms- Farm 3 

Permit to Operate 
Permit to Install 

 Farms, LLC - Farm 3 

Permit to Install 
Permit to Operate 

 Pullets, LLC 
ts 

Permit to Install 
Permit to Operate 

 Oairl' 

Permit to Install 
Permit to Operate 

 Dairy LLC 

Permit to Install 
Permit to Operate 

 Farms, LLC 

Permit to Install 
Permit to Operate 

County: 
No. of Animals: 
Publication{s): 

County: 
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Publication(s): 

County: 
No. of Animals: 
Publication(s): 

County: 
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Publication(s): 
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(b) 
(6)

(b) (6)
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(6)

(b) (6)
(b) 
(6)

(b) (6)
(b) 
(6)

(b) (6)
(b) (6)

(b) (6)
(b) (6)
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(b) 
(6)



In re: 

CHUO DEPARTMENT OF AGRliC1ULTUllE
STATE o:r,· OHIO

BUCKEYE EGG FARll/I, JL.P.
C

Respondents/ Applicants 

Order No. 2003-255 

Based on t..J-:te record before me I find that on Aug11st 19, 2002, tl1e Ohio

Depart.,_--n.ent of Agriculture ("the Depart.m ssued a Notice of Opporturi.ity for

Hea..ri..J..-ig to Buckeye Egg  L.P. a11d  Fai-m, LLC. The Notice advised

Buckeye Egg Farm and  Farm of the Department's propos sue a.i, order

revoki.n.g certa1.1 permits to insta iJ held by Buckeye Egg Farm or  Fa..r:m. for

failure to comply with Rules 901:10-l-03(A)(Sj, 901:10-,-l�03(B), and 901:10-1-lO(F}

oft.he Ohio Ad..Y!lir.iistrative Code ("OAC"). Further, the Depa.t.-trnent proposed to deny

(... certai..r-i pendi...rig applications for pen:nits submitted by Buckeye Egg Farm based on

tb.e applicant's ·history of substa.T1.tial noncomplia.i-ice in violation of OAC Rule

c __ 

901:: l 0- l-03(B). The specific permits proposed for revocation were:

 facility -

Mt. Victory facility

 facility -

PTI 01-382 
PTI 01-454
PTI 01-491 
PTI Ol-382M
PTI 01-2475 
PTI O 1-039-fW
PTI 01-7152
PTI 01-7269

PTI 03-7224
PTI 03..:9594 

PTI 03-11083-IW 
PTI 03-10878-IW.

The specific permit applications proposed for denial were:

 facility PTI 01-265

- 1 -

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)
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-·(A) Criteria for decision making by the director. The director shall deny, modify, suspend or revoke a permit to

install or permit to operate if:

(1) The permit application contains misleading or false information; or

(2) The designs and plans fail to conform to best management practices and to the rules in this chapter or if

the owner or operator fails to build the facility in accordance with design plans as approved in the permit to

install or in accordance with amended and approved design plans; or

(3) The plans for the manure management plan, the insect and rodent control plan and any other plans

governing the operation fail to conform to best management practices and to rules of this chapter; or

( 4) The director determines that the designs and plans describe a proposed discharge or source for which a
f\JPDES permit is required under this chapter and that will conflict with an areawide waste treatment plan

adopted in accordance with section 208 of the act; or

(�) The facility is not designed or constructed as a non-discharge system or operated to prevent the discharge 

of pollutants to waters of the state or to otherwise protect water quality; or 

(6) The director determines that the applicant or owner or operator has not complied with rule 901:10-1-10 of

the Administrative Code.

(B) The director may deny, modify, suspend or revoke a permit to install or permit to operate if the applicant,

,wner, operator or persons associated in the operation of concentrated animal feeding facilities, have a history

of substantial noncompliance with the Federal Water Pollution Control Act, the Safe Drinking Water Act, as

defined in section 6109.01 of the Revised Code, any other applicable state laws pertaining to environmental

protection or environmental laws of another country that indicates that the applicant or owner or operator

lacks sufficient reliability, expertise and competence to operate the facility in substantial compliance with

Chapter 903. of the Revised Code and this chapter.

In evaluating a history of substantial noncompliance as required, the director may consider all of the following 

for a period of five years preceding the date of the application: 

(1) Any information submitted on ownership and background pursuant to rule 901:10-1-02 of the

Administrative Code, including the following:

(a) If the applicant or permittee is a publicly traded corporation, provide the full name, date of birth, and

business address of each individual or business concern holding more than twenty-five per cent of the equity

in the applicant or permittee; or

(b) If the applicant or permittee is a sole proprietor or any other business concern, provide the full name, date

of birth, and business address of each individual or business concern holding more than fifty per cent of the

equity in the applicant or permittee;

(c) If the applicant or permittee is a partnership, as partnership is defined in section 1775.05 of the Revised

Code, provide the full name, date of birth, and business address of each individual or business concern holding

nore than fifty per cent of the equity in the applicant or permittee; and

\......+--.IL ... ,..,l ....,_ ..... t..:- ---·'-- _ /f\/\1 1" .. ,..,,.. 
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(d) If the applicant or permittee is the recipient of a financial loan to the facility with provisions for the right to

r:ontrol management of the facility or actual control of the facility or the selection of officers, directors, or
_ ,1anagers of the facility, identify the full name, date of birth, and business address of each individual or 

business concern providing the loan. 

(2) Any administrative enforcement action (including an administrative order or notice of violation), civil suit,
or criminal proceeding that is:

(a) Pending against the applicant or a business concern owned or controlled by the applicant;

(b) Resolved or dismissed in a settlement agreement, in a consent order or decrees, is adjudicated or

otherwise dismissed and that may or may not have resulted in the imposition of:

(i) A sanction such as a fine, penalty, payment or work or service performed in lieu of a fine or penalty; or

(ii) Cessation or suspension of operations.

{c) Any revocation, suspension, or denial of a license or permit or equivalent authorization; or 

(d) With respect to paragraph (B)(l)(a) of this rule, any explanation that the applicant or owner or operator
may choose to submit.

(C) In addition to the criteria set forth in paragraphs (A) and (B) of this ruler the director shall deny, modify,

suspend, or revoke an NPDES permit if the director determines::

(1) Discharge from the facility will prevent or interfere with attainment or maintenance of applicable water
Iuality standards adopted under section 6111.041 of the Revised Code and the most current antidegradation

� poiicy adopted under section 6111.12 of the Revised Code; or 

(2) Discharge from the facility will not achieve compliance with national effluent standards; or

(3) The administrator of the United States environmental protection agency objects in writing to the issuance

of the NPDES permit in accordance with section 402(d) of the Act; or

( 4) The proposed discharge or source will conflict with an areawide waste treatment management plan
adopted in accordance with section 208 of the Act; or

(5) Forms, notices, or reports required pursuant to the terms and conditions of the NPDES permit are false or
inaccurate;

(6) The discharge is of any radiological, chemical, or biological warfare agent or high-level radioactive waste
or medical waste; or

(7) The United States army corps of engineers for the district in which the discharge is located objects in

writing to the issuance of the NPDES permit as substantially impairing navigation or anchorage; or

(8) Discharge from the facility wiil not achieve national standards of performance for new sources; o,

(9) There is a change in any condition that requires either a temporary or permanent reduction or elimination

of the permitted discharge; or

_ �10) The permitted activity endangers human health or the environment and can only be regulated to 

acceptable levels by permit modification or termination; or 
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(11) The applicant or owner or operator is required to obtain a state or other appropriate certification under

section 401 of the act and 40 CFR section 124.53 and that certification has not been obtained or waived;

-(12) When the imposition of conditions cannot ensure compliance with the applicable water quality 

requirements of all affected states; or 

(13) Discharge from the facility will not achieve and maintain compliance with other requirements of the act

and the regulations promulgated thereunder.

Effective: 06/08/2014 

R.C. 119.032 review dates: 03/21/2014 and 06/08/2019

Promulgated Under: 119.03

Statutory Authority: 903.08, 903.10

Rule Amplifies: 903.01 , 903.02, 903.03 , 903.04, 903.05 , 903.07, 903.08 , 903.081 , 903.082 , 903.09 ,

903. 1 0

Prior Effective Dates: 7/2/2002, 9/15/2005, 1/23/2009, 9/1/2011 
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901: 1 oi-1-1 o Prohibitions, 

- (A) No person shall modify an existing or construct a new concentrated animal feeding facility without first

obtaining a permit to install issued by the director under section 903.02 of the Revised Code.

(8) Except for a concentrated animal feeding facility that is operating under an installation permit issued by

the director of environmental protection or a review compliance certificate issued by the director, on and after

the date on which the program has been finalized under section 903.01 of the Revised Code, no person shall

operate a concentrated animal feeding facility without a permit issued by the director under section 903.03 of

the Revised Code.

(C) No person to whom a NPDES permit has been issued shall discharge or cause to be discharged, in any
waters of the state any manure, pollutants, or stormwater resulting from an animal feeding facility in excess

of the permissive discharges specified under an existing permit.

(D) On and after the date on which the United States environmental protection agency approves the NPOES

program submitted by the director of agriculture under section 903.08 of the Revised Code, no person shall

discharge pollutants from a concentrated animal feeding operation into waters of the state unless authorized

by a valid and unexpired NPDES permit issued by the director or unless an application for renewal of such

NPDES permit has been submitted by the person and is pending.

(E) Any person who discharges or proposes to discharge pollutants shall apply for a NPDES permit. A

concentrated animal feeding operation proposes to discharge if it is designed, constructed, operated, or

maintained such that a discharge will occur.

- (F) On and after the date on which the United States environmental protection agency approves the NPDES

program submitted by the director, no person shall discharge stormwater resulting from an animal feeding

facility unless authorized by a NPDES permit when such a permit is required by the act and subsequently

issued by the director of agriculture pursuant to section 903.08 of the Revised Code.

(G) No person shall violate the terms and conditions of a permit to install, permit to operate, review

compliance certificate, or NPDES permit.

(H) No person shall violate any effluent limits established by rule.

(I) No person shall violate any other provision of a NPDES permit issued by the director.

R.C. 119.032 review dates: 03/21/2014 and 03/21/2019

Promulgated Under: 119.03

Statutory Authority: 903.08, 903.10

Rule Amplifies: 903.01, 903.07, 903.03, 903.04, 903.05, 903.07, 903.08, 903.081, 903.082, 903.09, 903.10

Prior Effective Dates: 9/1/2011, 1/23/2009, 9/15/2005, 7/2/2002

httn://c:nrlP.s ohio oov/o�w/Of\l · rn 1 rn 
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PROUI 

Governor Bob Taft Livestock Environmenw Permitting Progn 
8995 East Main Street O Reynoldsburg, Ohio 430 

Phone: 614-337-0470 • Fax 614-728-63 . 

. -

ieutenant Goven10r Maureen O'Connor 
.rector Fred L. D<liley 

Februfu-y 10, 2004 

 Poultry Fa.rm 
 

 
FortRecovery;Ohio 45846 

Dear lV..!r. a.i.--id IVlrs. : 

ODA home page: ww,.>J.state.oh.us/agr/ • e-mail: agri@od;:nt.agri.state.oh. 

Re: Wlli7llil2: Letter 

Violation of Ohio_ Department of Agriculture laws and rules was discovered dur:ing an inspection 
by my staff on November 26, 2003. On that date, staff from the Ohio Depa.rt:ment of Agriculture 
Livestock Envirorunental Permitting Program investigated a complaint iliat tiles on your farm 
were flowing and that you had a discharge from land applying egg wash water to a field. I 
understand that your lagoon.was getting full and that you found it necessar-J to land apply 
manure. No records were available on freeboard measurements . 

The inspection :noted that the lagoon was approximately¾ empty. The tile was piugged and the 
waterway was d�-ned. There was a trace of red left in the ditch from the egg wash water, but it 
was mostly clear. Toe discharge was taken care of but a discharge occmred. It appeared to the 
inspector that the discharge flowed :into a defined waterway or "'waters of the State" in violation 
of your Ohio EPA Permit to Instali, which is now enforced by this Department. 

The following are the rules at issue: 

Rule 90 l: 10-2-14 of the Ohio Administrative Code provides, in part, at (B) Manure application 
rate - general criteria: 

"(3) The manure application rate shall be based on-the most limiting factor of the 
following: 

"(a) For liquid manure: 

... 

« (iv) The appiication rate shali not exceed the available water
capacity of the soil as described in a:gpendi,'f. B of this rule: ... " 

(b) (6)
(b) (6)

(b) (6)



,. ... 

( 

; 
\,__ 

You are currently subject to Ohio EPA Pewit to Install 08-044-NW which was transferred to
this Department for enforcement on August 19, 2001. As required by iaw, you are working to 
obtain a Review Compliance Certificate that will regulate your farm lli!der ODA ruies and under 
those portions of the Ohio EPA permit that do not conflict with any ODA :ruies. Some of the 
conditions of the Ohio EPA permit required monitoring and reporting. With the RCC you wm

find that ODA rules also require monitori_n.g a11d recordkeeping. Records need to be maintained 
in good order in an Operating Record t.liat is always available to an inspector. l want to talce this 
opportunity to note the requirements that apply with respect to land application. activities at a 
facility such as yours. The applicable rule is 901 :10-2-16 of the OAC a..11d it provides, in part at 
paragraph (A)(l )( c ): 

" Land application site records. Records for each land application site, including: 
* * * 

"(iii) Wben liquid manure is applied to a land application site with subsurface 
drains. document the periodic observations of the drain outlets for liquid manure 
flow during and after application in the operating record. 

"(iv) "\ii/hen liquid manure is applied to a land application site with subsurface 
C!!.ain, docun1ent the use of drain outlet piugs or other devices in t."he operatin2: 
record." 

A copy of Appendix B, which is referred to in th� rules, is iI1cluded here for your use along with 
a copy of the Complaint Follow-Up Report. 

You must c.ontact this office prior to ally land application of manure because of ·winter 
conditions. Int.he meai1time; my staff will continue to work wit.ti you to develop a Review 
Compliance CerJ:ficate for your facilit-y. 

�� 

/ . H ....,Id K.evm _ . n er 
Executive Director 
Livestock Environmental Permitting Program 

Enclosures (2) 

Cc: Andy Ety, LEPP Engineer 
Michelie McKay, LEPP Inspector 
J en . .i.-iifer Tiell, Legal Counsel 
John L. Shailer, Assistant Attorney General 
Ivlercer County SWCD 
Rick Wilson, Ohio EPA 

2 
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Governor Bob Taft· 
Lieutenant Gove.nor Maureen O'Connor 

_..Dir-P.ctor Fred L. Dailey 

Livestock Environmental Permitting Program 
8995 East Main Street O Reynoldsburg, Ohio 43068 

Phone: 61-'-!-387-0470 ° Fax 6!4-728-6335 

ODA home page: www.state.oh..us/agr/ 0 e-mail: agri@odant.agri.state.oh.us 

June 4, 2004 

 
 

Rossburg, Ohio 45362
Attention:  

Re: Vi! arcing Letter 

Dear : 

Certified Mail Retu:rl!il Receipt Requested 

Violation of Ohio Department of Agriculture laws and rules was discovered during an 
inspection by my staff on May 24, 2004. On that date, staff from the Ohio Department of 
Agriculture Livestock Environmental Permitting Progra..m. investigated a complaint about 
flies from your facility. The ODA inspector found that insects were well under control 
and the facility is well kept. However, we find fuat vVB Poultry is not complying with the 
Permit to Install (P.TI) issued to , WB Poultry on September 25, 
1998. 

Sectio_n 903.04 of the Ohio Revised Code provides as follows at (B):

" On a.ild after the date on which the director of agriculture has :finalized the 
program required under division (A)(l) of section 903.02 oftb.e Revised Code, 
the authority to enforce terms and conditions of installation pe�ts that 
previously were issued to anirnal feeding facilities shall be transferred. from the 
director of environmental protection to the director of agriculture. Thereafter, the 
cfuecto:r of environ..rnental protection shall have no authority to enforce the terms 
and conditions of those installation permits. On and a.ofter the date on which the 
director of agriculture has finalized the program required under division (A)(1) of 
section·903:02 of the Revised Code, an installation pemut concerning which 
enforcement authority has been transferred shall be deemed to have been issued 
under this section." 

(b) (6)

(b) (6)

(b) (6)

(b) (6)



( 

The Director of the Ohio Department. of Agriculture finalized the program to regulate 
concentrated anii11al feeding facilities on August 19, 2002. On that date, all PTis issued 
by Ohio EPA were transferred to this Department for enforcement. 

Our files show that Ohio EPA issued Notice of Violation letters to you dated July 30, 
2001 ai-id December 13, 2001. fa addition, and as documented in inspection reports dated 
Februai-y iO, 2004 a..t1d May 24, 2004, ODA staff finds that WB Poultry is still not 
complying the PTI. The special conditions in the Ohio EPA PTJ for armual manure 
sampling have not been fulfilied. Special condition 16 of the PTI required insect control 
measures, inc]uding record keepii-ig on the use of fly cards, inspections conducted, and 
other visual monitoring. This documentation is missing. In short, the PTI required 
documentation. from you of specific operations at your facility and you have not complied 
with these requirements. 

All of the record keeping requirements in your Ohio EPA PTI may also be fou..T1d � rules 
901:10-2:10, 901:l0:-2-l6� and 901:10-2-19 of the Ohio Adnnnistrative Code.·Any 
authorization to operate a concentrated animal feeding facility in Ohio will require 
compliance with these mles. Your iITI.!uediate attention to this matter is required. IL at the 
time of your next inspection, your records have not improved, I will recom..rnend 
enforcement to the Director, including an. assessment .of a penalty. 

cJ�✓�
.�Elder,. 

Executive Director, Livestock Environmental Permitti.ng Program 

Cc: .A.ndy Ety, LEPP Engineer 
Michelle McKay, LEPP li-lspector 
IJ.�ifer Tiell, Lega1 Couns�l, Ohio Depa..rtment of Agriculture
Tim Brunswick, Darke SWCD 
Cathy .AJexander, Ohio EPA 

2 



i 
j -� 

•? UNiTEu STf.lJ"E$ Er•.flrn=tm{ME.MTAf� ?Rv7ECTiON AGE1\!CY 
REG10l'! 5 

:" r WES"T JACKSON BQULEVAHD 
CHiCAGO, IL 60o04-359G 

:=!E?LY TO THE ATTENTION OF: 

Robert J _ Boggs, Director 
Ohle Devat""tment of Azricuiture . - Q 

8995 East r�h:ain SITP�� 
Reynoldsbl.!!g, Ohio 43068-3399-

Dear Iv.u-. Boggs: 

·v,

I a:.-n ¥triting in response to a D�::ember 2B, 20{)6: letter from former Govemc-� T8.!� ir .. 
i--; "r► .t.

t Q+ "'" ,.. Qi .. � ., ,._.. r-, "t ...:i r., '"I""", .. ... r k A i:-1 .:.!.1-�n t.!1� \,.)�J11..e C! .. 1110 as::;,.e(! Ll1e � nl�t1 0tates �n'!✓1roru.11entlli rrotecuon r1.gency 
.-r: T � �";""!t A'\ -;-"!:- r':-! -.. .:; -

.. .. A • • --· • 
't, T . • '> -.:, 't"f 1-r.,, .. -.· i � \_L .. -J. L�i-:..)-: .-t!:_e0:.o!.:. J� ro appro-:1e a re� .. 11s1orr LC r.ne vr�o 1\an.-onru A. o.uJ.;�u'- l)iSC!1wg::-

Elircin2.ticn S�ysterr (1\fPDES) prog-ra.m... A£ :lou ��cv.1., t.1is re�1.1isiorr in�101,,es a. transf�=- of 
�h. .. ""r'"'== el�=en'" f:o- ,.,-.,.,,--.... •;-nteri <><"<;=�" :e ,.;·-� op0-'-',-,-s (,'"' l\ -;:;n,�\ .1;: __ ,....m t!..o 0h!.-.. 
1-�;.._ ?;' .._..e:1� .:1.'--".i.l.!. !. t. J.. ;. 1...,t.J.!1.-t.:;:,.t.'o.1,c:lt.,.,...! a.A.ll.l!i.� ?. e�.!i.t) 1 _:-.,!.:::l�i,..1!.! ,.._�u·-;,,_: l:..vl � �.!.� V-!.iv 

3n1tiror�entai ?rotectlon ,.:.\genc3,r (Ob.lo EPA) ·10 -�1-ie {)lTio. Depa.rtm.e7lt of l:,.gricrr!ture 
/f'-,.:·:-, ":. ' 1:"-·- • � • ':' • <!"""'\."" • .. 1 .. ... ., ,.. -,v:-J.Ft.} .. !.i. 1nc.,..11aes �..rr1enG.ill.eu:;..s to \.1n1cr 3 statutory 2n� reguiatc.ry ·r:-ame't1orrc. 10::.
r1�11entlng 1;vater pollution from C ... :.\.:FO m&;.u�7 litter, &1.d process �Haste�1hter ..

1.ftle a.re ccmrnitted. to-\.;,orking 'i'.Jith OD!.A. to prc.ceBs ttJs ::equest 2.s e; ... pe8tiousl)= f.1Z
., , . . - _, ~ . . . c . , . • ..:n ' poss1G1e, &7.U t·O r�soi.ve ai.:y uz11c1enc1es. ;..��- ?art. er our -;c1r:..�':"l � v·te rrave 1oenti� 1ec� q.n 

iritial 1ist of qu.f;.Siions and. concerns about the re/·iised. progr--JtJ. (enclosed). Tiie ques·L1on2-
, ~ - • • 1· · � ' • t . ,....,. fffiU concerns are �c,cusen on ifuJJl app .. ::.catioa 0;: manure anG. -;�1as:.:e,va_er issues. 1 rrey 

\Vere briefly noted in a Dece:TI.ber 19� 2006!' iett-er from t}1is office tci 1'ltr. Kevin Elder cf 
n� � • "'hf[ � �• T � r)i-," �,, ,.,-r, • • • • 

t • a • t....1..UA ai-id. 1�.1r .. �Jecrge Dlmar��1)r or \...f�i10 1:!..t' .n.... ..:. hese 1n1t.a1 concerns mus· oe i"eSorvea� 
or they may prcver1t U .. S. RP!-\� Region 5, froir.t c.ppr-oving tt'1.e revised. program.. Please 

.. • ...· . . .. 4' • .. • .. • .. •• • 
• • • ,......,� ,�' ., _ .. respnna. LO the smua1 q_uestln:ns In wz-rttr.ag� so t!1at "'i]fe caD ue:;£er un.Gers�anu t)::.J':!. s tS.Tii.l

application sta..."'ld�-is. Vie m��l identif:/ additii3rra1 questions ai�.i cc-ncems as our re-.. de1••11• 

Th.&'1Jt� you in ad·":.'E'!TICe :fo:-- your responses .. We \;.,ill contact Ivk .. Elde: to continue 
discussions in ari effort to reso1-�,e the con.cems .. !� meeting, such as �¾e one reque.st�i ir: 
-;.rour fvlarch 20 ?007 ler;-e, to R� ecr-;�ru Aflm�ni,��oc M�MJ t� Gzcie ,::ill a1so �ovide .... -- 1......., , - -- - - l;:;'-..J- -� � ---� .... --� .,.. -•-c;:.i!.j _..1,... ':' • ...._ - c-

m; OD-;JOlffiTiit'{;" ·7or our r�'.i:iQ �cencies -;·0i �s .. --J,,e co-1ccms � -"- - - ._ .... """t:J .._&o ... 1-'-'"&..v- .......... 1,,__,.,,,..._, . 

to yc�ur Ivia.rci1 20., 2007: letter in the neoi· futlli-e. 



� ..

2 �J 

ThanJi you for the oppon11.nit�/ to reviev1 tb.:; Ohio revised program. Do not he::;it1:1.t� ti:
coma.ct me if you h&:ve fu""lY quesrions. 

Enclcsu.re 

cc: Chris Kodeski, Director, Ohio EPA 

:,&. I<evin E1cI� .. c�DJ.i 

�Ylr. (}e�rge Elmaraghy� Dhio EPfa ... 
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veal suhcaregcdes. See: Ti. Federal. R.egisteT 37769, Ju.,ie 30, 2006. De.es chaprer 903 cf 
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!..! ... � vu.!v .:.�.,: m'-'u \.;�� 0:.. c�p�.1 701 L Or ;ne Vi11G n�m�fililUG.CT ve �-CU.C req�.ua -- j_:;.fl�,� 

';:;>o''i....;.. . --:-..• h 
�· . ... � n�---�\ • '7 • "I. .. A-. 1. ll.U�t 1.J1sc_1arge �i-::m1natiort �ystem \l'i.;..U.C.:51 pemuts to oe 1ssileO. U'J' tne vr.uo

D�ai.'i!r!.�nt_?f �gricu!Tih-e (ODA) to prohibit dischill"ge-s ;.om land application zr.�as 
1vnen sucn ct1s.ch2:.-gcS are net agdcultili-al storm V:JE?..ter as defined. in ru.le %1:10-l-Ol(D)? 

LS..,·. R ,. Pf't� - A '"' , - fr,"\(,.,, . , • - -
1 · . - ' 1' ' ·t-· 

.• u1e 7.J .t: 1. v-�-l 4•t:...., Jv' J prrrv1ues tn.at 1.fu7.G c.pp-1.callon. or UJ.a!lli.te si1a...t! comp1y W!u1. a11 
restrictions iI1 �µpend.ix A of rule 901:10-2-lt.; unless a co:rrrolianc� a!temati:ve is 
s�bmitt�d in t.�e �anure r.1?�agement p!ar:. and aopro\1etl. b,; .fue di.�ctor. Does f.1-e 

- - - •• ..J 
-; � .. - .. # • - -, 

- .. .. • A
. �, . ..  -r .-� 

a..ti•:)wan..ce ror compnfulce alr:ematrv·es e��rrct. o�y tc tne setnac1� m a�rmn.JIX E;.� ra01e L-: 
,-..J"-i

"" w"� 1n ,-,/ "/. ,.; ·- d ?· - '- • • ,· • ,-r 
v1 rile ..:v.t:�:,j-�-1...;,. � llDes lt e}�ter. to a:.1 er t::1e be-st mcnagement. pra:aces 1n appenuJ.X 
A of rcie 9iJl:10-2-14-? 

� Th.e ferle!'al regillw':ion at 40 Ctt.� § 4l2.4(c)(5} .:�ntains a 100-fo-ot setback applicable 
to x1H2!lure application near condilits to st;£"f�e v�,a�e:1 

� OtJo rule �O l: 10-2-1 L�-(C)(3) 
{inco!.f0rating appendix P-½ table 2i by ref:�rence) doe=� not exp,re.ssly· htcorp0rate a. setba.cl: 
applicable tc conduits to sttr.far;e 111ater� I-io�i.fe":!1er= it does ;nco!1Jora.re a setba-:k 
applicable to slrrfa::e �raters of the Str.1.Ba &-e roadside ditches. included �1fliU1rin the 
=�•� ,.. ., ' � . � _, "'· . . . . ' . i <1"� 41.r' '1 ! ,i m�g or me ietm sw-race ,vatern er u1e �r.at,� as ti12"£ rerm 12 usec{ m rilie ;-iJ1:_f:..�-.t-!-:..� 

(C)(3)? 

fo� <:ompliill'.::e altern.atives, t.�e �gillation prqvides that 2 CP...:FO O\mer or operator !r'.-a:! s�bstiti.;t.e ::: 
35-fo,JL vegetative buffer or demonstrate that a set�ack or Oilier is not nece.sa�r because conservatiG::.
prac;ice.s o:r fieki ccncliticns provide; polh.1th7.t r�ucticns equivi:ilent tc or better than a i OD-foot setback.
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J, i"'I':" �-".-h .... • ,. ,. . .. • - .. -· .. .. -��;:.Fa�er runo:c t�ar1 .... :.snot a n,1er, scre�:E.:, u1tcI1� nr grass-e-0. 1vat�.►.ra�l- £1:.elQ. am-race 
·'"" ,,__"!' • -- 1 ., • ,.  .. ,.. . � 

- 1"'12 n,r;rr.,e_ P.1IT"0v-1s are areeIB �.r!as ?11e :normR:.i}; p1�nten �1,:1t1 cro13s eacn ·ye21". 4 A 1.Jecemoer £ , ivun, 
.. ... -- • ........- .. -r- - � ? .. -.. t' .. � memorano.um rrom :Le'.r111 ma.er to JO Lyr1n lreuo mmca�..,s tiaat suc£1 ;.EI01Nf: ar� 

«,:; • • � ., ,�h· ,,\.;. ·- ,..., • S • r...m•-'"''\,-. .• '..!e:::wec rrom me :U .!1.0J 1�amra1 Kesourc�s \..,GTI.servatmil ·t;.:. v1ce !J"t.Kc�, ,,___oru;er.,,,·auon
P;:actice Standat-d 607, which was develoi?ed. to be used wredominL7.tlv ii""l I"for::hwest Dhic .. � •' 
to remr.r�pe standing ��vater fmffi crops tiu.ring t.�e �oTv�,h!g season.. Tne sJ:stems c..1-e ?2St�all;: 

-
.r: ,..fl · '" ... ,.. r- ... .. -2ace up O!. sm!ili, rerrrporary iaterru surrnce rurm11.1s tnat convey water to mam surrn.ce. . , .. . , ., -- ot· -m,.,n ri· • '"' ..,- • • - ,. i.. • • • a:w.1.:.-is tcn11ec«:ornj: �i.e..s . tlO l'-l-� ... , ..... � o:: vl110 �tat� umversr�y p--uD!lSi1ea cntena 

apvlicable to th-e design antl construction of field snzface fo.1.··rows? If so, please -prnifide 2,
- ,II,. - ... -

-�onv of ti1e published criteria. If not, u1ease vro�lide ODA's des!£1! atJ.d consiruction
.... ., - ... � 11..o" 

7. Rule 901:!G--2-1Ll(D)(2)(b) requires the ovvner or opera.to� to subtract tile ritrcgeTI
crecli'i: for crop residue, legumes, anrl other smrrces of n1trngen to be given to the next
com crnp. A .. re c::-edits from prior. applications of ma.·r.n:ire included -,,-vithin the m.eai.7.ing of
" .• � • . ., . ' . • . 9,..." - ,,_ ,... - ·• ,......,,,_,r?)n '? "'""·l orner solli---ces or rm::rogen· as tnese worn.s are used m r-,1!.e 01:iv-£-.:.-'-�t.ui\- \.CJ. :tease 
see 68 Fede:aI Register-72!1, February 12, 2003. 

0 � .  er.- -��--rr\--.('1)�"' · · · h ,., 
o. Kille ... ul:lV-.l-.i.4;_�-.1 .t., lDJ expressly recp.mt-s tne m"l:rne:- o-r operator t�_S!1<,trac::. �ree:us 
to be given tc� the next com crop .. Do�s it or an}' othe� rille 1cqui:re ti-ie o,;vner or operator 
to subtract t:rcrlits to be given tc- the next crop oti¾.er than com? If a ru1e other ·u"'-1an rnle 
9Dl:l0-2:--l4{D){2){b) :requires �:r-edits to be gi;,rerr to the ne;Zt crop other tllai--i com, please 
identify foe rule. 

9. R':.tle 901:10--Z-l4(D)(5) provides w'--iat the criteria applicable to m::inure application ai7.d., . ts '" ' (f)) r .  0:,.4 �nr. •1,; .. • > 
oA=r-�• o·· - -me req1...11rem.en or paragraprr , __ ..; 1 Oi rul� � v 1 � .i '--'-�-_ -:c may ve crn�ng�'"' .:.1. tne · -.vne!. oi. 

operator can demonstrate nutrient insufl'!ciency to ·foe d.i.:.--ector. Do t.½.e wor6-E "criteria 
• • • • 1 • . • ., • • r �)(-) � l Qfr • • ;")_ ,- � ,

r. 
-=-qJJ?JlCaDle to manure appucauon:;· as nsea 1n pai.c.J�rapG. t�.::.-• :, ·.!eI rilie _ .... 1..1 �J-L:- 1..-r::. re:..vr 

"j '" • · • • · ,-.,,-.... .. fl ? • l • ·' • · • · • no� 1" ? 'd_m,(�)to al! or the cnterr21n rille �v.i:lv-...... -14 or omy me c1:.rena Lll rule '7 1:_v-.--1".\.i.J; _1, 
th;,ot,gn', (LYi "-- ...... ..., .

10. Rule 901:10-2-14tb)(3)(b) provide.s that application of phosphoru� shall 1:-ot occur on
lm1d with soil tests over 150 pB.:.-ts p�r r;:rl!lion (ppm) Bray ?l or eq,.tiv?J�nt Iillless an
owner n:: operator Cfu""l demonstrate an alternative t-::i the dirc.ctor t.tJ.rough use of L'he
-vhosphorus mde:·: risk cSSeSsment u!'Q-!.;f!QIJ?,':; contcined in a-m}endix E, table 1, of m!e
901:10-2-14-. A:re &ii such alternative applications subj:;ct to-the applicabie p.tOhibiuon OI 

-- • .  
4 

• • -� ,,-: �
.. 

� :. � .. ,.. �--:- r -;- ., _ v 1/4': �- .;. .... .-."i- ,...... 
11.i-:n1rauon 1n u1e ueneratlr.ea 1n�erpretatzori 01· rtwsptw11is !fi.tl.e..{ <:,� t ... !(.if-iag�1::E!i.f. -.A.1JJ.lilii: 

in appendix E, table, l, of rule 901:10-2-14? 

11. Ru1e 901:1D-2-14(E){3)(c) provides th2t phosphorus applications betwe!m 250 and
,, • • •r - - ,. · •  

�Lr- .•· 500 pounds (!.bs) per acre. ::nay De maa.e rr th.e va�u�s tor nqw.a. rrnmure excif'� ov ms p�r
- no""' . • •r.h . ... --� 's� .. . T .. h ,..;,�-.. ,,,,,. �-1.,--J u g2:� &;.a 1r s ... e vE.!.�.}.es !"or soilu manure exce-�Ci u rns per ton. is u e c.c..i.h.:�. r.:._uce �! 



?t> 

, 8'1"' � ... ,,, ... _......,)'3"'1' ' • . • , "' • • ·• ' • ,:i= rrue .;;u1:1L.t-k-i4'_� \ ;,c; SUDJect to a,_,_y sore smngent mtrugtm: i1-;,.-1�at10TI G�Yeu unuer 
rule 901:10-2-14(D)? 

12. Rcie 9�l:1U-2-14{E)(3)[b) prnvides that an ovmer or operator shall not apply
nhosnhor:.1S or: land v.1ith so;1 �.,,st� o�:6:- 1 "C --.Jvw -;:�"' �1 c-:z- ecu_ii;;;a]e�t i.u-i.lens the o�mer !.. r - •--- ....... _...,. . _ _._..., �!._,_._.·""J- •"' --"'?. • ..,. 

or o��tor can derttonst:.:::ie an altema.ti:ve tiu-ougi1 use of the Ohio pi1ospl1cnr:1s ll1tlex 
procedure. 301.�1e"1te-r, �.�1e 901:!0-2-1t..l(E)(3)(d) prc-1.rides that, ''[r-:.'f]ot"vit!is�rlir:.g f1.e 
prncedures in paragraph (E)(3)(a) or {E)(3)fc} of tris :ru$ ... , for a single phosphon1S 
,.._ �= ..... =,.• .!-r. - .-:..}.. - -::.:. ,L. •• . ..  ;(., _.... :a- , -: .. ,.-,.__l���-1'..lf"--r◄� a1_-1p11\,&:1on rn "- ye&, ;_,,e app1.a.cauon :rai.e stmu n"·"· er-.e,..�-D_nve illli-i_c,.reu -pvut!� y-..... : �..,i,.., , .. l� 

nhr,s-'nr,=·s " I• ,. ,· ' • • • · :4 ·�· 1 Qf), 1...,. -'-1• pi-V.f.•� . .n.1.--e mfu1urc app11ca:1ons conoucren in acco:ru.&""!ce \-iflth rtl e ...-u.:.: 
� ... ,,..,..,,..,...(3'<"' ,. . i..:b·· ,- . . • . • , .:'V-.i.--1.��) · J\!lJ SUDJect to &7}' more str.uigent prn1.=1 1�0:n or ,,mrr..atlon aenveu unaer
rule 9Gl:l0-2-14IB1{3'1• ,ur rule 901·10-2-:1,.,,1=f;•f3'\fb)'?

' $" - - -·- - ·\- \. ,'•,. ,, .

13. Ruie 901:l0-2-14(G)(l)(a) prov:id.es t.flat prior approval fo:r surface application of
mfu-iure Ou frozen or snow-:::overed grolli"1d shall t� obtained from the diIP...,ctor or his or
her :representative. On what basis will foe director or his or her representative £:1"'"�7.t or- � � 
der!y such a.· am,roval'? .. -

lLl. .. R ' 9ni �lr, '"' 'LI.(...,)(. '(b) · r .., · • , · • � '" •· .-- - uies -.,.,_:_v-.d.-.!. . u 1;, . &""lG 1..c1 prnv1ue t;1a.t ·:ne ra:..e o:;: appl!cauon en l.Tozen or 
snov:1-cDvered ground is limited as follows: 10 tons per acre (solid manure wifa m.ore 
+i <>a 5n ' . - , .co .._ { • • • • t-' • "-h 50 . 
w1c.:..:"1 u percem m01srure;, 1rve tDTIS per acre \_So.!ld mfu'1ll!"e v11.n 1ess w._an percem:
moistu.I:e), fu"'ld 5,000 gal per acre [liquid manure). The Hm1tations in thes�;rules are not 
e;;.presse<l ill urilts of tirr1e. Ti-Vii! ODA .. dete.itl1ine cnmpliance with �11e limitations dlli-L�g 
each riiscrete period of tir.ie during wrJ.ch grou.11d. is froze!'! or sno·N-covered or •;lJill ODA 
deterrr.J.ne compliance on a ci..1-mulative basis fo.r 211 periods iu a v.1irrter during which 
�ou.r1d. is frozer! or sno,1?-c0vered? For eAampie-: if a i..viJ1ter includes th.r�� periods d-uring 

• • '!' � • � '\ ; .. .. ,. � ..... ,n I � 
·"i✓illCfl grouau 1s rrozen or snov';'·-covere.a1 come. m1 ovtne;- OE" operator app13, J,�Lrv g� C!.. 
liquid :mfu"1U1.-e p�r: e.cre d.U:.<i.ng each period, �or a cumulative rat� of 15,000 gai p-er ac�, or 
would 'he or she be limited to 5.UOD ;ial ner acre in total? . - .:.. 

Concer.m; 

1. The fe.r..ie:ral regulation at 40 Cr.K § 412A{c)(5) contains a setback applicable to
mfu-ime ru:mlication near downgr-a.dient onen tiie line intake structu.,.""eS. Ohio Tu.le 901:

1 .. ;. - .:.. 

10-2-14(C)(3) (incrn:porati.!"1g appendi7.. A, tabie 2, by reference) does not contain a
setback applicable tc such structu_res.

2. The regulation at <!.O Ci-<R § 41Z.4{c)(5) contains a 100-foot setback a�rplicable tc
illfu'1ure application. nea, dmvngrailient conduits to surface ·water. As com.plianc-�
�itematives, the regulation provides that a C.A.FG ovmer or opfilator may substitute E
35-foot vegetative buffer or demonstrate that a setback or buffer is rrot necessary hecause
cons--erYatiorr practices or field conditions provide poliuta1it reductio11s e�ci-'.1aient to or
better f:11an a 100-fcot setback. Ohle mle·9Dl:lG-L-1�-{CX3) (inccm,c,ra��ng a?r�n<fu� f_,
table 2, by refer,3nce) contains a. 3S-foot setback applicable io surface application n�-.r
fieid surface furrows. In a December 22, 20-06, memorandorn �,.om Kevin Eide: tc•
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' Y '""' • (°)=' ' • > 4. '? � • • • • 1' • 
k Jo .L:yv..:rr 'lraut, c.0A ccnterrd.s ;·nfil be .:;:,-:tent semsck 1s 2 ci3m:µu2nee a1terna\.1.ve m1

?/ 

11 
• der . ~ . • • • ,....-,. h • • :, < • � • � � ,., ' 8llowea fill• _ tne reD.el"'ai regu1at10i:1s. vu.I"!, nas no:. pro•n.ueu cl�: ana !illOi'ITIB.u� mat a 

CAFO m:.Jfler or nperato� could use to demonstrate that ODA' s 35-foot setback prov:de3 
pollutant :reductions equivalent to or better fuai, a WO-foot setback. 

,: T' a ,-,.- 1 < � .-,. � A �,,� \ • 
r, ;; �{") • . . > • a �:..rue ;;u.::.:1tr-�-1�t1::t.J\J; reg_ill.!.-e-s �!"1..L-i,;_,, o�mers a.:'"lct o�arcm t:o 1anu a-pp:.y· no more 

fil9.�ilfa fr:fill alioi;,�� i.: ann-en<ib F Y�h;p I Vi�n.::in rr:.:t=L 1,;,,,1:c-snhA�4
c -;:n�: res-:- te-:..:e1 is -- - •• -'-,. ,._ 

- JI,, _, - .:.-i, �-- .;;.A<C' • 7 'V-- -J.- ;._�z.
-

ft' :a.'-,t __ ,.,_,. �-.. � .. - - -

�;:, • • 'r-,r, 0 • �0 .. 7'\� • • • ,. �; -,, i:. C • 1 ? • • ,> '-
!J:.,,i:"v;,15.�Il .. vv ana. L-v ppm .tn:ay r 1 or eqm·1aiem, Appefi-...i.u. .:.:., mo e -, prcvw.es 1.na� 
El.a:t.ure shall be applied. so as not to eJ;.ceed t..i-ie nitrogen ·re�uh-em.ent er �mo·Jal fer tile 
rre½.t crop. It also p:r-Dvitles that a single application of the manuze phnsphorus required by 
c:-ops to be pl&1ted over se,veral years is au:horaed provided th2t fue field has more t.l-iaii 
50 percent ground cover 2t fae time of 2pplicatiorr or fue raarn.!re is inco!.poratef within 
s-�ven days.

According to t.ne Ohio 1'1RCS (2D01) ai.7,d Ohlo En,1ir0fuuental Prot�ction Agency 
(o'--jr.P,,,.,A)""r\OJ-' · ·�i.. .. ,." j1! , -:.. ,. _ _  _..4_ .� '""""'T""'-;"T u.,_v .s.::r-_ - l,_L.'U h a rugu pOtf;Tii.lfu !.ur pnospuOIUS ulli1Spv!.:. '-'J Slt!.7:�Ce .,.,� ... - ,.,,u.:iCS 

-.vhen a C.AFO ov.-'TI.er er;: opemtm- 2ses a soil test t0 assess-the risk of transport and the 
• . 10D .: ·  ' . ' .• ,-._.� - - ·· -·· "',..,�� resUits snow _ , , or more ppm th phospnoms m tne soa. '.JDA agreed \V1tt1 uruo 11!<_;..;� 

anc. Ohio EPA on fr>Js point before 2007 (see: Ohio Ar'lmimstrative Code 901:10-2-14, 
appendix E, table 2 (2006)). 

Application of m2.1rure in excess of crop :iutdent requirements increases t.'1-,te poliutan.! 
..,.,.. <:': - � <C' � 

'e 
..l "" 1 a • -

A.� • 1,.. 
� • � mnori 1rom ne1� ueeause L�e crop i..1ces net need. tnesa nulilenrs. lTI �-eas t.i�at 1:ave n..1gn 

phosphoruS buildup in soil, alio�ving application at a rJL:ugen-based rate or multi-yea: 
phosphorus-based rate could allow conti.t1ued discharge of phosp.horns. U.S. EPA 
recognize.s that inherent site conditions, conservation practices, &1tl management 
practices :may, in aggregate, ?...riuce :fie1d ,_,1tl.uern.bilil-y to phosphorus tr&"1spori: to sU!.i'ac,e 
water. Vili.�ile the Ohio nhosphoms inrie;: accounts for ail of the relevant po·;entiaily 

.:. - - .. 
rr.Jtigating conditions aI1d practice.s, :appendix E, table 2 (2007), does rrot. Wnen soil test 
phosphorus levels &-e 11igh {i.e.� bet\v7-:r: lUl &7.ci 150 ppm fficlus�ve in the present 
instance), U.S. E? A, Region 5, is concerned that the appendix E, table 2 (2007), 
a!lov,&7.ce for application at z. nitrogen-based ra:tie or multi-3;efil'" pilosphor�-b��ri rate 
will not min�mi7.e phosphorus movem.errt to SU.!.-face v,;aters as required under 40 Uc'K 
§ 123.36.

t,�- Rule 9Dl:10-2-14(C)(6) provides ti�at the ovmer or operator shall not lai-id apply 
·- ;::: �, ,!: t rr L t t' 

�-.-. � ' 
f "th'"Il one ha1·,: :�mmu1c u me iOrecas predc;.s a grea er -.r:.a2 :n.? percen .. .cnai."l-ce o_ more a! • - - 1 

in!:!h of rai.'1. for a period extending to 24 hours after the start of an inteuded i2!:.d 
�pplication e'1ent. 

U.S. EPA, Region 5, evaluated this Ohio rule to determine 1vhethe;:- it wm p,:e<1ent 
precipitation-refa.ted discharges 1,vhen rain is forecast to OCClli" vvithi:n 24 tours a.i.�er JE 

intended mw,,u.re Slli-fac� application event. Such an ev�1t.1�1ion is supported. by 40 C.FK8 - � �,. - . . . 'l , • � • • • • rt. ,. " 12.:l .. jo (re;ill.17.rrg tecruucru. sta.ttaarcts ror rrum.ent managemerrt to auctress, 1n plli . me 
ti.t_-ning of iartd application to rrri.nim�:e nutrient movement to surface .. �vaters) a:-id sfl,,ction 
., ,., · -.• --�---=�p · ., . .  ,,., ·· ,,, 1 ?.� 

- --pn""'"'T'; ·+.: <1-.1.i.4 or me Nf'ut!,·..;: enmt 111tnters· 0mao.nce 1:11a:ma. anu i:!J.:ar;-e.pte J\I_ LJJ:::,0 ,.-enn,,;o,



·-

-:;or1£:2;!itrlted.A.ni?'ll..al Feading Op2?�i0✓-22 (U.S.-EPA 2Gu3) (pro•-lidin,g thst technical 
sta.11dai.-tls for nrr.meni: m�.nagement should prohlbit surf™uplicati.9TI whcu � is 
exnecte.i swn af-ter a n1aJm.etl application. i..""1 a..-1 amount ti'1a:t :ElliY produce runoff). It is 

- .... ... - 'V -

�cnsistent wil:b. fue Onio NRCS Conserv:;non Practice Stsndartl fo:r Nutrient lv.fanage:m.ent
'?1"...,.," r.,. •�; · � · �n · · , - - 1 li � .,. 
t--u1J.:i, iJ1:rov1u1ng t.'lat CAi:'u m�iners e;.nct opern:tms shm.!iv. de ay :rr.m.nm:e s.pp 1cauon rr 
':-"l�r.t-'-.:Jotio 'fl � ,.. � • ff· c .1. ·.c.., • n 1 h "+ii· ;��-c.ti �lvv!!'::'J.� Il capS.Dle 01 pr:JQ.UC1Tig ruTIOi_ :i.S !.OI"eCEt.St. �\'lu1.ln &lt1., .. i:;.O'?J!S DI u1e f;Jla.till::i� 

application). 

YA'e prenai.-eri. the ai.tache.rl tabies as u&-t of the evaluatiori. The tables are based on NRCS 
(199\ 1986) ai-:id Soil Ccnservatio� Service (SCS) (1972). Procedures in these 
references accou.i.--it for soil moisture before a rainfall event of interest. The -;-noistu:.-e 
categories are dry (a:."1.tececierrt :moisture condition (P.JvIC) I), average {A.lVlC IT), and. 
saturated (Jv-VIC IIT). For the pmpose of ou.r evaluation, we assumed. that CAFO owners 
2.!7.d op-e;:-atD:rs \=-.'ill refrain from surface applying sc:lid maril.1.t-e when soil moish=.rc is 
classified 2s AJvIC m, due to possible t.�ficability problems. V,fith regard to slli"face 
application of liquid manw.--e ·when soil is satt.l!.-ared, ·we assumed that ODA will &7S'1rfer

question 2., above, in the aff1I1D.atiYe (i.e., &7swer that rule 901:10-2-14(C)(1)(<l) 
prohibits liquid manure application wherr soil moisture is at or above fieid cap�.cit-y). 

As indicated fn the tabies, the precipitation am<Junt in tI1e Ohio ;:ule should ?P�"'errt 
ah-nost an near-term predpitation-related tiischar-ges when soil :moisture before a ii..1-:ely 
rainfall event is classified a.s fa.JV[C I. It shculd prevent ma.:."1y near-term Pt?.Cipitation­
rclated discharges when soil moisture before a. likely event is classified as AiVI.C 1 i and 
the predorn1na..T1t soil witliin the 1&"1d application &.--ea is classified as hydrclogic soil i::r'oup 
rr-""'G' , - -- ., . . . . . . Ohi . . , 1·, " t i)i.::) -i A or .ts. no•Never, me pre.c1p1tat.on a.mm.mt m t.ne · • o nile 1s nm !1Ke1.y .o 

.I. .t.. ,&. • • � • .. d -• ., . .,. . .. s: preven� mos1. TieBI-!.!;;Tin precr..p11.at1on-re.iate ct.scnarges ·wnen soll :201stu.i.-e oe1ore a
hl::.ely event is classified as A .. M:C il and the medom:ina;,t soil within ilie ia.t-id appiicatioD. 
ar.::a is classified as HSG C or D. Th.is is a c""ause for concerrr in as much as such 
discharges may kill fish or ou'!erwise adversely a.f-Fvet surface water quality but 
rreverth.eless qualify for the permit shteid under 33 U.S.C. § 1342(k) or the agriculturni 
storm water discharge exclusion uncle;:- 33 U.S.C. § 1362(14) �d Ohio rule 901:10-2-14. 

A ,.. - i.. - 22 20",. d .- -r . �1 . t ' .,. � "" <in. ot .,,n,,. __ ..1...;'eccIT1ue� , �'UO, memoran Uill ITOTil n..e··.'1TI .t'.a.Uer -0 -,G LyPi1 1.ral11., <.J...;�. TI <-ill.u:J 

t.1-ri.s ccncem. fa �t0 OD.,\. s"ici that it net=>..,tl rrat in.dude a rainf!=-11 amount less t.�an. one-hr.-Jf 
inch for HSG C and. D soils under Alv.!C TI prirrcipilly because (l} Ohio role 9u 7.: 
1D-2-14(C)(l)(d) lirnits applications of liquid Iruinnre to the amount which will inc:re--:::ise 
soii rnoistu:.-e to h°'Je available moisture capacity �"ld (2) several vai-i.abies determi.."le 
whether precipitation wm cause runoff. U.S. EPA, Region 5, does not agree that Dhic 
ruie 901:!0-2-14{C)(l)(d) will prevent a discharge from a HSG C or D soil in the event 
of near-term precipitation less than one-half ir:.ch. As it is, a likely outcome of a liquid 
mamh-e application in compliance viith rule 9Gl:10-2-14(C)(l)(d.) 1"multl be to i..11crease 
soil m.oistlli-e from A..J.VIC I or TI to P.u"\.1C m. A..s inrucated in the ati'..ad.1ment, as little as 
0.22 or 0.15 inch of rain is reqilir-='..d to produce runoff from HSG C or D soils, 
respectively, ·when soil moisture before the event is classified. as A.1-.../i.c ill fu1d dense 

·- • 
Cl " • ".,...,�c--c•on--r -,.o�, '"'C''resid.ue or ca.Tiopy cover 1s presenl deparately, \Ve note that Nl�C.i E.J'i:, b-001 ano. � ..., 

(1972) account for most of the variables v1hich are reievam: to detennining whether rain 
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·-1 _,.. � · h - · . ' .. . " - . .✓-�i1li ca112e v.motr. lise vm1ffiJ1es 1nc1un.e sol! type, -��e r1r��ence or ansence nr suns11:i�mce
·:L.�DE-� cover-.:ype, and treatment p:actiees (inc!1..1illng residu.e � .. 1�i1�.gement)-
,·rne l\IRCS/SCS references ,do 11-ot account furti1e �ffect of soil temvera...tl.1:re on rurlofi
generation .. )
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Lies subject to environmenlal regulations or of envirnnmenLal interest, and uses 
Agency data standards to integrate information from multiple sources giving a 
unique idenlifier. Using FRS, the overall number of regulated entities is appro::-..-i.­
mately 1.5 million, and these records are linked with permit or enviromoental inte:r­
est records in Permit Compliance System (PCS), fajr FaciliLy System (AFSl, Re­
source Conservation and Recovery AcL Information (RCR.l\.Info), Integrated Compli­
ance Information System (IClS), Safe Drinking \Vater Information System (SDW!Sl 
and multiple other systems. OECA regularly updates its ICIS and the Integrated 
Data for Enforcement Analysis (IDEA) system using FRS data on regulated entities. 
As FRS makes system and data changes, OECA will adapt in response. 

RESPO;s:"ES BY GRil-,"JT NAKAYA.\IA TO ADDITIONAL QUEST£0NS 
FRO!I! SENATOR VOTNOVICH 

Question l. Does Region V intend to approve Ohio's request to transfer Lhe Na­
tional Pollutant Discharge Elimination System for Concentrated Animal Feeding 
Operations (CAFO) permitting to the Ohio Department of Agriculture? 'Nhy or why 
not? 

It is my underslanding that lhe Ohio DeparlmenL or !!..griculLure bas been in com­
munication/consultation with Region V while developing this package. Can Region 
V make a determination in 6 months or even 3 months'? 

Response. Ohio has not asked Region V to approve a revision to the Ohio National 
Pollutant Discharge Elimination System (Nt>DES) program to transfer the con­
centrated animal feeding operations (CAFOs) element from the Ohio Environmental 
Protection Agency to the Ohio Department of Agricultw·e. The Region would ap­
prove a revised program LhaL meels Lhe requirements the Clean Water Act and the 
Code of Federal Regulations (CFRJ. Federal regulations allow two or more Stal!, 
agencies to share :>:-PDES authority and the AcL and regulation,;; contemplate EPA 
approval of revised programs that meel the applicable requirements. 

Region V and EPA's Office or "I.Valer ha,·e heen providing advice and assistance 
to help Ohio revise its program. We anticipate requiring 6 months to make a deci­
sion once Ohio submits a request with aµpropriate documentation. This period will 
include an opportunity for the people of Ohio to comment. Il would be difficult to 
make a decision in a shorter period of time while giving the people of Ohio a chance 
to participate and fulfilling our obligations under the Act. 

Question. 2. Over the years, EPA has published numerous guidance manuals that 
provide valuable information for the industry to consider voluntarily complying. It 
is the observation of some that-at times-the guidance documents are treated as 
law, though the first page of one such document entitled •rivranaging Manure Nutri­
ents al Concentrated Animal Feeding Operations December 2004� States '"This is a 
guidance document and is not a regulation. It does not change or substitute for any 
legal requirements the obligations of the regulated community are determined by 
the relevant statutes, regulations, or other legally binding requirements. This guid­
ance manual is not a rule, is not legally enforceable, and does nol confer legal rights 
or impose legal obligations upon any member or the public, EPA, Slates, or any 
other Agency. In the event of a conflict between the discussion in this document and 
any statute or regulation this document would not be controlling. The word 'should' 
in this document does not connote a requirement, but does indicate EPA's strongly 
preferred approach lo assure effective implementation of legal requirements." 

Has Region V or any region ever used the failure of a State to comply with such 
guidance, which is not law, as the basis to reject State proposed standards or in­
formed Stales that if they do not incorporate such guidance documents and stand­
ards in the development of regulations, that it is likely that the new regulations will 
noL be approved, even if they meet Code of Federal Regulations (CFRl require­
ments? 

If, for example, a State like Ohio decides to use a practice approved by the U.S. 
Deµartment of Agriculture's Natural Resources Conservation Service ();"RCS), such 
as practice standards 633 for application of waste versus EPA's guidance as outlined 
in Appendix L of the "wfanaging Manure Nutrienls at Concentrated Animal Feeding 
Operations" Guidance Document, would EPA's regional office deny the Ohio Depart­
ment of Agricu!tw·e package to transfer the National Pollutant Discharge Elimi­
nation System permitting authority from Ohio EPA to the Ohio ODA? 

Response. The Region has nol rejecu;d Slate proposed standards that meet Ciean 
\Valer Act and CFR mquirements. Region V is working wilh Ohio EPA, Ohio De­
partmenL of Agriculture, USDA Ohio �-Jatural Resources Conservation Service 
\N"RCSl and other oarLne1·s to resolve issues related Lo the Ohio :\"RCS \:VasLe Utili­
zation Standard !Ci33) for application of wastes from agricultural li1•estock aper-
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ations. We would approve a revised Ohio program that meels the requirements of 
section 402(b) or the Clean Water Act and 40 CFR parl 12-3. 

Quc,stion .'I. Under EPA's CA.170 rule, what is the definition of �discharge?'"' Do a!! 
regions share the same definition'? How do you interpret this definition to apply to 
livestock farms? 

Response. EPA's CA.170 rule does not define "discharge." The Clean Water Act in­
cludes concentrated animal feeding operations (CAl70s) in the definition of the term 
"point source." Section 502(12) defines the term �discharge or a pollutant" to mean 
"any addition or any pollutant to navigable waters from any point source." All EPA 
Regions share this definition. EPA's preamble to its proposed, revised CAFO rule 
recognizes that some CAFOs have a higher likelihood of discharging and suggests 
that large CAFOs falling into certain categories consider seeh.ing permit coverage. 
EPA is seeking comments on the completeness and accuracy of the preamble list of 
situations where a discharge may occw·. 

Question. 4a .. There is a cons\.ant push within the States to be faster in issuing 
permit authorizations. Businesses demand the ability to meet changing consumer 
demands by maldng quick modification or changes to their plants and faciliLies. As­
sociated with this pressure is the desire by busines to work within construclion. 
seasons to meet their time frames for completion of projects. Businesses push States 
to allow as much construction of new or modified facilities prior to receiving JL,a1 
permits. Unfortunately, the U.S. EPA has been inconsistent in how much construc­
tion it will allow nrior to receivine: either a water or air oermit for a new facilitv. 
1fany States seem to allow significant amounts of construction prior lo !in;! 
issuance of permits. Meanwhile, in States like Ohio, I understand Region V has 
issued letters and taken enforcement actions against facilities that initiated con­
struction prior to receiving final permits. For example, Indiana has a State rule that 
allows significant amount of construction prior to receipt of a final air permit. I un­
derstand that when Ohio inquired about tbat rule the U.S. EPA indicated that they 
would not approve another rule like that in another State. The U.S. EPA should 
he consistent in the standard it holds States to relative to pre-permit construction 
activilies. A lack of consistency can put States that are more consen•ative in wbat 
they ,1-ill allow at a competitive disadvantage to neighboring States. 

Response. The Clean _l\..ir Act and implementing regulations for construction per­
mitting set minimum requirements for permitting programs, but do not require that 
they all be the same. This preserves State UeribiliLy to tailor programs to meet their 
own circuin.stances, as long as they meet the Clean Air Act minimum requirements. 
The minimum requirements assure that proposed changes at sources that could 
have a., adverse impact on ai, quality are available for public and Agency revie,,; 
and are permitted prior to initiation of on-site construction activities. EPA strives 
to preserve States' flexibility, but must assure that minimum requirements are met. 

The requirements for allowable pre-construction activity provide flexibility for 
minor sources of air pollution, but allow very limited pre-permit construction for 
major sources. Within this framework, EPA has worked to assure a consistent ap­
proach to approving State permit requirements. The Indiana rule you discuss is cur­
rently being reviewed by EPA and we wiJI consider consist1:ncy as we complete our 
analysis and finalize our determination. 

Question 4b. All the States should be held to similar reouirements when it comes 
to public participation in permitting actions. it appears that permits are issued in 
some Slates with almost no public participation while others have more intensive 
involvement. If States are simply implementing Federal requirements for public iI1-
volvement, then those requirements should be clearly identified and enforced across 
all regions. Otherwise, States with more involved public participation will be at a 
competitive disadvantage because they ,T,ill have longer permitting processing time 
frames. 

Response. As noted above, the Act and EPA regulations spell out. the minimum 
elements of a permitting program. State approaches to public participation need not 
be identical, particularly for smaller sources, where the regulations allow for various 
approaches that have· evolved over many years of State permitting experience. 

For e.xample, all States in EPA Region V require full public participation for con­
struction actions tbat trigger Federal air permitting requirements. EPA is not aware 
of any States that exclude all minor actions from public participation. However, 
EPA has approved various de rninimis emission levels below which minor sources 
ca11 be exempt from public participation requirements. When States have estab­
lished public participation threshold levels, EPA analyzes such requirements for 
consistencv with other States. 

EPA has become aware of some concerns with existing State rules chat may no. 
meet minimum requirements for public participation. '\Ve agree that this could 
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We would :::espect:fuliy request the approval to transfer regulatmy r,:;;SpOnsibili:t-f over the Ohio 
National Pdh:n':ant D!scila...-gc E1m:>im::tiorr System (NPDES-) prog:raE ;.0m fue Ohio 
Envi1.-on:men.tal Protection Agency (Ohio EPA) to tbeOhic Depa..rtrrl.entof Agricultlli-e (ODA). It 
is ourunderstandLng that tra.""!Sfe:r oftbis authority over- concen.tra:etl animal feeding ope;:aJ.ons 
and storm water fro.w.1 .ammal ;� operations was set into motion with the Clean Water Act 
(CV-lA) ed has been a process. for- over four years. 

Tn 20-01, Ohlo passetl leglslatiorr to trc:risZo.. state NP-DES pe, .. ,i·i7i-ng a.u-'-Jiority- over- concentrated 
animcl feedillg opara:ti0ns (C.q_F'Os) from Ohic EPA to ODiL That same y�..r, Olr.o-mi.-"'o:rmaJly 
notified D.S_ EPA abo1->t tlri.s desi..red state pro�cl:i:1 change, and ODA passed its fi • ,,;_ Cfa..FO 
NPDES rules a year latc.r in 2002 

In 2007, -the ODA fo,,, ,ally applied fur the transfu of aui:hority an� over the p;--St fum- y� the 
<lec-=.:,.,eni has resron<led. to rrmnerous req-t!est3 .G.v.!.!!. U.S. P"PA for statumrj and regulatory 
�ri_siGllS and changes fuat would ultirnarely amhorize t-he 1-IPDES �-fut- Despire ali of-fuese 
beSt d�m ts., fue i.ra.,1;,;:fer stili has not culminated due to e<1en more r-equests for revisions. 

fu Octobe;r- 2008. U.S._ EPA Regjorr 5 uotiiletl the mililic -:-h,;,t it was -oronosmg tu a1m«5•Ie Ohio's 
requesttn 1.,_<m.Sf�tl.--i-c s-tate's NPDES. prog.,.<tltl for"" CP...FOs tc ODA pending Omo=;-c.pp!.oval of 
� :ick!icTJ.EIJ ru1e and statutory chmiges. Oir.n's legisla:t1-rre moved sv,,if°'Jy to adopt these 
ch<mges hoping it would be the last step n.ec,;;ssa.-y to oh-,a:i:1 the a_pf.Ii.vval of tlie �asf�� 

fu May 2011, fa� ODA initiated a -F.fth rnl�c1king IJIOces8 tc respond tG !m:f EPA CQTi'1."ij1e!lts ad 
to �-e for any updates or changes n.ecessit.a:ted by U .S- EPA' s revisioTIS- Tnis request has 
remamed pending dm:i-ng the adrn.mistralion of·fui---a:; Ohio governors; two Republica:is a..-i.d orr1; 
Democrd, E!!.<l has yet to be approved. During this whole process, ODA has continued to work 
clo�Iy witn Ohio EPA in prepa..rmg fur foe uansfer of the CAFO :N-PDES auiliorit-J between. the 
two state agencies.. 
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Tb.ere are a number of rcac:oES to urom-ot a d�isiorr from u_s_ EP JJ...: to 3:0urove the transfer of
autho:ci.ty: 

-- - - -

a 

0 

ODA's STI:.tz-0I1Jy permits (PeIT.Dit to �!Ell and Perm.rt to Ope,:-ate) are more 
com:preb.ensive in the .scope of regulatory requ......n-emen.ts over permitted activitl""es of 
CA..FOs th�n �eu.u.its previously issued by Ohio EPA. 
Approval of Omo 's request ·will ailow Ohio EPA tr: re-<li,.--ect its resources towa-d other 
sources of water pollurio:r,.-

0 ODA has a larger- sraff for -errgi!J.Wtu2g, imr�ii.on.s, cornrnm1'icatio!JS ad le� i supp-or: 
tha:u -Dhio EPA ever employed fo:r euvi...,_--ollinen''-:> l oversi�hi; over livestock: :fuo:lifies_ 
Tne ODA staff is tramed fr, agricttltLr.-al e:ngineeri...ng, agroD.OI!lY, arrim21 scien.=, wa:te::r0-

q_uaiity, msect aJ"J.d rodent control and has i:1:IB expep.i..� fuat is �--ed. to prevc:rrt
c!!Yrraillilental problerr,s..
Oh7c still h2.S dupl:iec:tive and ovfilbppin.g permit progr--a,, •s that ca only be eli.-:,:;.,.,,,.ti;,5 1£
U:S_ EPA authorizes ODA to issue &7.d enforce N-PDES perIDits along v.-'ith the state-oriry
pe!'!!1i ts_

c This transfer will allow ODA to deliver a more comprehe8.5i,.re regulatory p.,.---ogram that is 
proteerive of fue envi.i-om:ncn.t. 

o ! .nis is a sen.sib1ere-<listrilTu--ti.on ofregi11atory work bfilWeen two si-..a:te agencies. 
0 Pen-nitted. f�, , , , ov,m--=s/cperatm:s would. be working wifu the sa:me·stai:f for bnth the 

NPDES permits and S"...a:te-only � ;�, making fue �t process� cnm-:-nunicarions 
more mri:foTID. and predicia.b le. 

There is p-recedent that authority can, a.mi has b� sha:.-ed bet.,.l/e.=u st£te agencies mother 
federal env'mental pro�---is .. The Ohio prograrrr for the Undergron;,d Injection Co:::itroi 
Progia.111 es:ilililished pth--suant to Se-r--...,tlous 1422 and 142.5 of the Safe Drink--ing "\Vat!::! Act is 
a.d:rnim.s-i..ered by the Oh;o Departm.em of Nan,-ral Reso11.:..::es and the Ohio E.P P.'"= v,ifu.. both 
pmgra.uls amho:riz.e<l. by u_s_ -PP.fa._ Simi1a..rly, the ResoECe Conse:rvatio!! crul. Recover-y Act of 
1976, 90 Stat. 2806, 42 U.S.C .. 6921, as amended., is implemented ir. Ohio by two c:iliin€t-level 
depa_rtm.ents: tlie Ohio EPA for haza:rdous waste :regulation and the Ohio D�-tmerrt of 
Corrrm.erce State Fire Iv1arsb.aes Office for Uilde.,_51--.:n.mrl storage -,,:,nk:=: U_S .. EPA has clso 
:;:ecocni,ed i:he ODA as an effectiv� regulator,,, aother en.vTI9'"'rneI1tal program <CTec... Tne ODA 
bas been ;n clurrge of Ohio's regulatory c!Ild enfnrcemerrt pro�:m"- nnd.e-r ilici Federal I:n....<:.ecticide, 
Fungicide, and Ro<ler!ricide Act (F !.F r'-,_A) for rrves ·fuirry yca.:.--.s... 

We an:: confide:n.'l: that the State af Obio fu:.s--orovided srrffi.cient doo.Jme:!!.tst:.O!l form.e EP_"-_ tn 
deterrr;me that_ the Ohio Deps:rtrneut of Agn-m:tlt»,e 1=-0ssesses adeqn�;-,, aufuo:riiy to ImpiemeZit 
me tJ1up0� NPDES program= -in acco-rdance \"¥.ifa CT"1 A sectio:D. 402(b) and 40 C.F .. R_ Pa,_-t 123. 

Bob Gfobs 
Member of Congress 
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Bob Latta 
Member of CongrcSs 

Patrick Tibc,.: 

M=.ber- of Con� 
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Fedcr,1I r1c1111lrcmc11t/ Cilntlon State Citation State flcquircmcnt 

40 Cr-It PAnT 122 i!P/\ /\DMINISTEflW PEflMl'f f'flOGfl/\MS: TIii! NATION/IL POLI.UT ANT DISCII/\IIGE EI.IMINATION SYSTEM 
40 CFfl § 122.21 Ap1illcntlon for a permit. 

J22,2l(n) 

J22.21(a)(ll • • • The requlrc111ents for conccntrntcd nnlnwl fcedinr, opernllon� arc clcsr.rlbcd In§ 17.2.23(d), 
J2?..2l(n)(2) • • • 

1
01\C 903.08(0) (DJ In accorclancc with rules, an npI>llcnnt for n Nl'IJES I>ern1il lsmccl 11nder this sec lion sh nil s111Jmll n fee in n11 

J22.{il)(2)(I) • • '' /\ppllcnllons for EPll-lssuccl pcnnlls must he suhntlllcd as amou11t r.slnhlishccl by rule toccthcr with, except as otherwise provided In division (r-) of this section, nn 
follows: nppllcatlon for lhe flNl11il to the director ol norlcullurc 011 a form prescribed by the director. The appllcnUon 

slrnll lncl11de nny lrtformnllon required by rule. 

:J22.21(o)(2)(1)(A) /\II appllc,mts, other lhn11 POTWs illlCI ·IWTIJS, must sul 
Form l. 

one 903, wen

,11C 901:10·1· 
l?.{/\l(3J, (/1)(8), 
/11(9) 

0/\C 901: 10· 1· 
02{0) 

The director of nerlculture may nclont rules 111 accorclance with Chapter 119. of the llcvlsccl Coclc that clo all of 
the followlnc: 
(F) Estilbllsh all of the followln5 conccrnlnc NPDES pcrmlls: 

(5) Procedures for the submission of nppllcallons for permits nncl notices of Intent to l>c rnvererl lly (lcneral 
permits, lncllltllnc lnfonnnllon that must be lncludecl l11 the ilJlflllCiltlons ilml notices; 

The rul�s .idopted 1111cler division (F) of this sccllon shall be consistent with the requirements of the Feclcr.1I 
Water l'ollutlo11 Control /let, 
1 /In nppllci1llo11 for n permit to Install, a perm II to operutc, or a NPDES pcr111ll to Ile clecmccl complete, 11111st 

"icludc: 

1 
.,/ All required l11fo111wllon as set forth In Chapter 901:10-2 nncl, If nppllcnhlc, Ch,1pter 901:10-3 of the 

·: /\dmlnlstrntlvc Code, uncl shi!II acr.ompnny the i1ppllcnl1011; and . , 
(c) /\ny s11pplc:mcnlill Information whlr.h Is r.ompl�tcd lo the satisfaction of l11c director ... 
(8) A ccrtlflcntlon ,tnlemcnt as follows:.,. , 
(9) A co1111llete application Is rcqulrccl. 
(a) Any person who requires ii permit shnll complete, slcn, and submit to the director iln oppllcatlon for each 
1iermll required. 
(b) The director shnll nol bcr,ln the process/nu of,, permit until the applicant /ins fully compiled with the 
nppllc,1tlon requirements for the permit. 
(c) Permit nppllcnllons must comply wllh the signature and certlflc11tlo11 rcq11lrc111cnls of this rule.,,. 

(DJ NPDES permit. (1) /\ny person who dischnrccs or proposes to tllschorgc pollutants and who docs not lwvc 
un effective permit, except persons covered by a eeneral permit under Chapter 901:10·4 of the Aclmlnlstrallvc 
Code, must submit n complete nppllc.1tlon to the director In occorclnnce with this rule ancJ Chnptcr 901:10-2 of 
the Achnlnlstrntlve Code,., ,(5) Appllcnnls for concentratccJ anlnrnl feecilncr opernl1011s must submit form 20, 

Comment 

While not spcclllcully referenclnc form 1, the 
rules, as noted under 40 cm 122.21(a)(2)(I1(A) 
below, require submission of the same 
lnformntlon conl,1lned In form 1 on forms 
n1>proved l>y the Director of ODA. Cmrcnt 
versions of the forms arc nvnllablc onllne ot 
ht t p://www, ngrl.o hlo,gov /divs/LEPP/Lepp.a spx 
under the "Forms" su�llnl<, 

Text hns been slcnlllcantly abrlclr,cd for purposes 
of the cross-walk, 

OAC 901:10·3· 
0l(C) 

(CJ /\11y person who dlschnrccs or proposes lo dlsclrn<'ac polh1tnnts nnd who tlocs not have nI1 effective NP DES Test has IJccn slgnlllcnnlly nbrlcJnecl for purposes 
permll, except persons covered by n genernl NPDES permit, must s11l>1111t n complete uppllcollon lo the director of tlte cross-wall<; sec OAC 901: 10·3·01 for full list 

l22,2l(o)(2l(11(C) /\ppllconts for concantrntcd nnlnrnl fccdli1H opcrntlo11s or 
nquallc anlmol product1011 focllllles must sub111il r-orm 20 
122.21(1) • " • NL:w umJ exlstlna concentrntC?cl unlmnf fccdinr; operi1l1011s .. , 
shall flrovldc lite followlnc Information to lite Director, uslnu the appllrntlon 
form provld1?d hy the Director: 

OAC 901:10-1· 
02(01(5) 
01\C 903.08, 
903,lO(FI: 0/\C 
901:10-l.-02, 
901:10-3-0l(C) 

In nccor<lnnce with this rule. The director shnll not Issue a NPUES permit before recelvlno a complete of lnfornmllon appllcnnts must provide, 
nppllcntlon for a NPDl:S permit except NPDES cenernl permits. An nppllcatlon for n NPDES per mil ls complete 
when tho director receives nn appllcnllon form nnci nny supplemcntill lnforrnntlon which me completed to his 
or her snllslilctlon, /Ill npplicants for NPDES permits must provide the followlna /nforrnntlon to the director:, ,, 

(5) /\ppllcnnts for concentrntccl nnlmnl fccuina operations must submll form W, 

Must u�c forms approved hy OD/\� !ice lm1nu,1ue ahovn. 

Paga I r!f'.12 

lnlonnntlon listed below Is also required on the 
nppllcntlon forms. Current versions of the forms 
ill'C nvnllablc onllnc nt 
http ://www.<1grl,oltlo,cov/clivs/Ll:l'I' /Lcpp.nsI1x 
1rnrlr>r lhfl 11f.nrn'IC:.11 ,;11hli1lk 
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practices, or operations regulated or required under this permit; and 

(4) Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as
otherwise authorized by the Clean Water Act, any substances, or,8�f�meters at any location.

0i.·, i':, ;; \ 
U) Monitoring and records. (1) Samples and measurements tal<en for the purpose of monitoring shall be
representative of the monitored activity.

(2) Except for records of monitoring information required by this permit related to the permittee's sewage
sludge use and disposal activities. which shall be retained for a period of at least five years (or longer as
required by 40 CFR part 503), the permittee shall retain records of all monitoring information, including
all calibration and maintenance records and all original strip chart recordings for continuous monitoring
instrumentation, copies of all reports required by this permit, and records of all data used to complete the
application for this permit, for a period of:at least 3 years from the date of the sample, measurement,
report or application. This period may be extended by request of the Director at any time.

(3) Records of monitoring information shall include:

(i) The date, exact place, and time of sampling or measurements;

(ii) The individual(s) who performed the sampling or measurements;

(iii) The date(s) analyses were performed;

(iv) The individual(s) who performed the analyses;

(v) The analytical techniques or methods used; and

(vi).The results of such analyses. 

(4i Monitoring must be conducted according to test procedures approved under 40 CFR Part 136 unless 
another method is required under 40 CFR subchapters N or 0. 

(5) The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders
inaccurate any monitoring device or method required to be maintained under this permit shali, upon
conviction, be punished by a fine of not more than $10,000, or by imprisonment for not more than 2
years, or both. If a conviction of a person is for a violation committed after a first conviction of such
person under this paragraph, punishment is a fine of not more than $20,000 per day of violation, or by
imprisonment of not more ihan 4 years, or both.

(k) Signatory requirement. (1) All applications, reports. or information submitted to the Director shall be
signed and certified. (See §122.22)

(2) The CWA provides that any person who knowingly mal,es any false statement, representation. or
certification in any record or other document submitted or required to be maintained under this permit,
including monitoring reports or reports of compliance or non-compliance shall, upon conviction, be
punished by a fine of not more than $10,000 per violation, or by imprisonment for not more than 6
months per violation, or by both.

(I) Reporting requirements-(1) Planned changes. The permittee shall give notice to the Director as
soon as possible of any planned physical alterations or additions to the permitted facility. Notice is
required only when:

(i) The alteration or addition to a permitted facility may meet one of the criteria for determining whether a
facility is a,new source in §122.29(b); or ' · 

(ii} The alteration or addition could significantly change the nature or increase the quantity of pollutants 
discharged. This, notification applies to pollutants which are subject neither to effluent limitations in the 

,- permit, nor to notification requirements under §122.42(a)(1 ). 

(iii) The alteration or addition results in a significant change in the permittee's sludge use or disposal
practices, and such alteration. addition, or change may justify the application of permit conditions that
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UNITED STATES COURT OF APPEALS 

2 FOR THE SECOND CIRCUIT 

3 

4 August Tenn
., 

2004 

� 
(Argued, December 13, 2QQA Decided, Febroa,y28, 2005) 

6 -, � Doclcer Nos. 03--4470 (L), 03-4621 (C), 03-4631 (C), 03-4641 (C), 03-4849 (C), 
7 "\;" · "' 04-40199 (C), 03-40229 (C) 

s "-� - 'l 
9 WATER.KEEPER ALLIANCE, INC., .AMERICAN f ARM BUREAU FEDERATION, NATIONAL CHICKEN 

10 C0UNCfL, NATIONAL PORK PRODUCERS COl.Tl'lCIL, i,..MERICAN LITTORAL S0CIE.TY, SIERRA CLUB, 
11 INc., NATURAL RESOURCES DEFENSE COUNCIL, INc., 

12 Petitioners/lntervenors, 

i3 -v.-

14 -UNITED STATES ENVIRONMENT Jl.l.. PROTECTION AGENCY, MICHAEL O. LEA VITT, Acl.rni..cistrai:or, 
i 5 United States Environmental Protection Agency 

16 Respondents. 
17 

18 Before: 

19 OAKES, KATZMANN, and WESLEY, Circuit Judges. 

20 

21 

22 The petitioners challenge an administrative rule promulgated by the United States Environmental 
23 Protection Agency in order to regulate the emission of water pollutants by concentrated. anim.ai 
24 feeding operations. See Nati.anal Pollutant Discharge E1imirnition System Permit Regnlation and 
25 Effluent Limitation Guidelines and Standards for Concentrated. iurimal Feeding Operations, 68 
26 Fed.Reg. 7176, 7179(Feb.12,2003)(codi.fiedat40C.F.R.Parts9, 122, 123and412). The 
27 petitions for review are granted in part and denied in part. 

28 



1 Id. ( emphasis added). Given t.½e ambiguity in ti.1.e Preamble, and given the fact that at least one state 

2 has expressed concern that the Rule prevents t.11.e imposition of an.y state WQBELs, see Wisconsin 

3 Dep'tofNatlli.-a.1 Res. Comments on U.S. EPA's Proposed Rule Revisions for Concentrated Animal 

4 Feeding Operations at 1 (July 27,200 I), vie believe ituecessaryforthe EPA to explain more clearly, 

5 on remand, whether in fact states may promulgate WQBELs for discharges other than agricultural 

6 storm.water discharges as the term is defined in 40 C.F.R-- § 122.23(e) and, if not, why. 

7 -Accordingly, we grant the Environmental Petitioners' challenge to the extent thattheyciaim

8 t1-!at the CAFO Ruie is arbitrary and capricious under the Adi--riiui.strative Procedure Act because the 

9 EPA has not sufficiently justified its decision not to promulgate WQBELs for discharges other than 

10 agricultu...-al storm.water discharges, as that term is defined in 40 C.F.R. § 122.23(e). Additionally, 

11 we grant fue Environmenal Petitioners' petition to the extent tbat it seeks clarification of whether 

- 12 the CAFO Rule bars the states from promulgating WQBEI..s.34 

13 CONCLUSION 

14 For the foregoing reasons, the petitions are gra.rited in part and denied in part We hereby 

i 5 vacate those provisions of the CAFO Ruie that: (1) allow permitting authorities to issue permits 

16 without reviewing the terms of the nutrient management plans; (2) allow permitting aufoorities to 

J
4 The Environmental Petitioners moved to clarify and/or supplement the ad.min.istrative 

· record on appeal to include certain documents exchanged between the EPA and the Office of
Management and Budget. They so moved because, in their view, the EPA.--OM..B documents
supported their challenges to (a) the EPA's failure to promulgate WQBELs and (b) the CAFO

Rule's new source·performance standard for swine, poultry, and veal. Because we have granted
both these challenges without even. considering the EPA--01:vffi documents, we deny the
Environmental Petitioners' motion as moot
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issue permits that do not include the terms of t.}}e nutrient management plans and that do not 

provide for adequate public participation; and (3) require CAFOs to apply for NPDES permits or 

otherwise demonstrate that they have no potential to discharge. We also remand other aspects of 

the CAFO Rule to the EPA for further clarification and analysis. Specificaily, we direct the EP f:,. 

to: (1) definitively select a BCT standard for pathogen. reduction; and (2) clarify-via a process 

that adequately involves the public - the statutory and evidentiary basis for allowing Subpart D 

CAFO,s to comply with the new source performance standard by either: (a) designing, 

constructi.i.7.g, operating and maintaining production areas that could contain all manure, litter and 

process wastewater including the runoff and the direct precipitation from a 100-year, 24-hour 

rainfall event; or (b) complying with alternative performance standards that allow production 

area discharges, so long as such discharges are accompanied by an equivalent or greater 

reduction in the quantity of pollutants released to other media. Additionaliy, we direct the EPA 

to clarify the statutory and evidenti&--y basis for failing to promulgate \Vater quality based efiluent 

I limitations for discharges other than agricultural storm.water discharges, as that term is defined. iL 

40 C..F .R.. § 122.23 ( e), and also direct the BP A to clarify whether states may develop water 

quality based efiluent limitations on their own. We upb.oid fue CA..FO Rule in all other respects. 
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ENVIROl\!l\!IENTAL PROTECT!OI\! 
AGENCY 

40 CFR Part 123 
[FRL-5·148-6] 

Amendment to Requirements for 
Authorized State Permit P rograms 
Under Section 402 of the Clean Water 
Act 
AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA is proposing to amend 
the regulations concerning the 
minimum requirements for federally 
authorized State permitting programs 
under section 402 of the Clean Water 
Act. The proposed rule would explicitly 
require that State law must provide any 
interested person an opportunity to 
challenge the approval or denial of 402 
pe1mits issued by the State in State 
court. The intent of the proposed rule is 
to ensure that any interested person has 
the opportunity co challenge judicially 
the final action on State-issued permits, 
to the same extent as if the pennit were 
issued by EPA. Most States already have 
this authmity which allows for local 
resolution of issues. As a result, EPA 
believes today·s proposed rule will 
apply to a very small number of States 
with authorization to administer the 
National Pollutant Discharge 
Elimination System (NPDES) permit 
program. EPA is not proposing at this 
time to establish this requirement for 
Tribal pennitting programs under 
section 402, but is soliciting comments 
on various issues related to extending 
this requirement to Tribes. No Tribes are 
cuITently authorized to operate the 
NPDES program. 
DATES: Written comments on this 
proposed rule must be submitted on or 
before June 15. 1995. 
ADDRESSES: Commenters are requested 
to submit three copies of their 
comments to the Comment Clerk for the 
section 402 Amendment; Water Docket 
MC-4101, Environmental Protection
Agency, 40 l M Street SW .. \,\lashington
DC 20460. Commenters who would like
acknowledgement of receipt of their
comments should include a self­
addressed, stamped envelope. No
facsimiles (faxes) will be accepted.

A copy of the supporting information 
for this proposal is available for review 
at EPA's Water Docket, room L-102, 401 
M Street. SW., Washington, DC 20460. 
For access to the docket materials. call 
(202) 260-3027 between 9 a.m. and 3:30
p.m. for an appointment.
FOR FURTHER INFORMATION CONTACT: 

Laura J. Phillips, Office of Wastewater 

Management (0Wl'v1), Permits Division 
(4203). Environmental Protection 
Agency. 401 !vi Street, SW., Washington, 
DC 20460. (202) 260-9541. 
SUPPLEMENTARY INFORMATION: 

Infmmation in this preamble is 
organized as follows: 
I. Summary and Explanaiion ofToday·s

Action
I. Background
2. Rationale and Authority for Proposed

Rule
3. Scope of Standing Requirement
4. Exhaustion of Administrative Remedies
5. Alternatives Under Consideration
6. Time Period for Compliance

11. Request for Comment
III. Supporting Documentation

I. Compliance With Executive Order 12866
(Regulatory Impact Analysis)

2. Compliance \•Vith Executive Order I 2875 
3. Paper.vork Reduction Act
4. Regulatory Flexibility Act

I. Summary and Explanation of Today's
Action
1. Background

Congress enacted the Clean Water
Act. 33 U.S.C. 1251 et seq. ("CWA" or 
"the Act"). "to restore and maintain the 
chemical, physical, and biological
integrity of the Nation ·s ,-vaters ... 

Section lOl(a), 33 U.S.C. 125l(a). To 
achieve this objective, the Act 
authorizes EPA or a State approved by 
EPA. to issue permits controlling the 
discharge of pollutants to navigable 
waters. Section 402(a)( l). 33 U.S.C. 
1342(a)(l). A State that wishes to 
administer its own permit program for 
discharges of pollutants. other than 
dredged or fill material, to navigable 
waters may submit a description of the 
program it proposes to administer to 
EPA for approval according to criteria 
set forth in the statute. Section 402{b), 
33 U.S.C. 1342(b). 

EPA is authmized to treat Indian 
Tribes in the same manner as States for 
purposes of certain provisions of the 
CWA. including section 402. Section 
518(e), 33 U.S.C. 1377(e). 

EPA's regulations at 40 CFR part 123 
establish mLTli.mum requirements for 
federally authorized State permit 
programs under section 402 of the C\NA. 
These regulations include federally 
recognized Indian Tribes ,vithin the 
definition of "State." 40 CFR 122.2. EPA 
is proposing to add language to part 123 
that makes clear the intent that. to 
receive or retain Federal authorization, 
a State must have laws that afford any 
interested person the opportunity to 
challenge in State court the final 
approval or denial of 402 pe1mits by the 
State. The intent of t.his proposal is to 
ensure that State programs provide the 
public with an opportunity to challenge 

final action on 402 permits in State 
coUJis. to the same e..-xtent as if the 
pennit were federally-issued. EPA is 
inviting comment on various issues 
related�to extending this requirement to 
Tribes. 
2. Rationale and Authority for Proposed
Rule

EPA has become a·ware of instances in 
which citizens are barred from 
challenging State-issued permi.\S 
because of restiictive standing 
requirements in State law. EP1-\ believes 
this is a gap in the regulations setting 
minimum requirements for State 402 
permit programs that needs to be 
addressed. 

A coalition of environmental groups 
has filed two petitions requesting that 
EPA withdraw the Virginia State 402 
permit program, citing a limitation on 
citizen standing, among other alleged 
deficiencies. In particular, they allege 
that recent changes in the law in the 
State of Virginia have significantiy 
nan-owed the public's opportunity to 
challenge State-issued 402 permits. 
Virginia's State Water Control Lav,,. the 
State law under which Virginia"s 
authorized program is administered. 
authorizes only an "owner aggrieved .. to 
challenge permits in court. VA Code 
62.1-44.29. ln 1990. the Virginia 
legislature a..--nended and narrowed the 
statutory definition of "owner. .. The
environmental groups allege that under 
three opinions of the Virginia Court of 
Appeals and the State Water Control 
Law, only a permittee has standing to 
cha!Ienge the issuance or denial of a 402 
permit in State court. Environmenral
Defense Fundv. State Water ComroJ 
Board. 12 Va. App. 456, 404 SE.2d 728 
(1991). reh'gen bane denied. i991 Va. 
App. LEXJS l29: Town of Fries v. State
Water Control Board. 13 Va. App. 213. 
409 SE.2d 634 (1991). See Citizens for
Clean Airv, State Air Pollution Control
Board, 13 Va. App. 430. 412 SE.2d 715 
(199l)(interpreting sLrnilar language i...n. 
Virginia Air Pollution Control Law). 
They allege that under these three 
decisions, riparian landov-n1ers, local 
governments that wish to draw drinking 
water from the \'voters in question, 
downstream permittees, local business 
and property o,vners associations. locai 
civic associations and environmental 
organizations whose members use the 
waters in question may not challenge a 
State-issued permit in State court. 

The Agency is committed to moving 
away from permit-by-permit oversight. At the same iime, it is critical that EPA 
continue in its partnership role ro 
support effective State implementation. 
lt is also essential to provide for 
meaningful local participation and 
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Response to Comments 
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Comment 13: 

Response 13: 

Comment 14: 

Response 14: 
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1Nhen calculating application rates. Therefore, manure 
application rates are determined each year using the same 
methodology even where nutrient properties change due to 
variations in weather, sampling methods, and other factors. 

A 2011 manure analysis for an agitated sample from  
returned a value for phosphorus of 13.5 pounds per 1.000 
gallons for lagoon. This value appears reasonable. This is 
consistent with the sample value of 15 pounds per 1,000 
gallons of phosphorus (P2O5) provided in "Manure 
Characteristics" by MidWest Plan Service, 2004 (MWPS-18, 
Table 8, for estimated liquid pit manure characteristics for a 

dairy herd). 

Commenters expressed concern over use of inflated 
yields and under representative manure analysis in the 
MMP to reduce required land application acreage. 

See Responses 11 and 12. 

Commenters expressed concern ovel1' the use of 
nitrogeffl! limitation as the basis of manure application in 
'i:he MMP rn"i:her than phosphorus. 

Under the NPOES permit requirements, liquid manure 
application rates shall be based on crop nitrogen 
requirements or removal, crop phosphorus requirements or 
removal, restrictions on volume of liquid manure application 
and application rate restrictions. For phosphorus 
requirements, see Part VII, A, 4, h. Under provision (2)(iii) of 
this section, it states that, "the application rate for 
phosphorus shall not exceed the removal rates for a realistic 
yield goal of planned crops, unless following the procedures 
in (h)(3) below." Provision (h)(3)(i) states that, "prior to the 
land application of manure, a land application site shall be 
assessed with either the phosphorus index risk assessment 
procedure or the phosphorus soil test risk assessment 
procedure in Part Vll,C. Under the Phosphorus Soil Test 
Risk Assessment Procedure, application criteria can be 
based on recommended nitrogen or phosphate for soils with 
a Bray P1 less than 40 ppm, recommended nitrogen or 
phosphate removal, whichever is less, for soils with a Bray 
P1 between 40 ppm and 100 ppm, or recommended 
nitrogen or phosphate removal, whichever is less plus an 
additional distance criteria from surface waters or other 

(b) (6)

(b) (6)
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Land Application of Animal Manure, AGF-208-95 

j(f) Open dirt lot. 4, 7 
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Appendix to rules 901:10-2-04 and 901 :10-2-10: Daily manure production and characteristics, as-excreted (per head per 
day) 

Values are as:Produced estimations and do not reflect any treatment. Use these values only for planning purposes. Values do not 
include bedding. The actual characteristics of manure can vary ±30% from table values due to genetics, dietary options and 
variations in feed nutrient concentration, animal performance, and individual farm management. Increase solids and nutrients by 
4% for each 1% feed wasted above 5%. 

Total Manure'' Total Volatile Nutrient Content 
Animal Size" Waterc Densit/ Solidsa Solidsc BOD5 

(lbs) Volume and/or Weight of 1Ha1111re 
% (lb/ft3) (lb/day) {lb/day) (lb/day) (lb/day) 

(lb/day) (ft'/day) (gal/day) (N)o \ lP!Os)" \ (KzO)

Dairy Cattle 
150 12 0.18 1.38 88 65 Calf 
250 20 0.3 I 2.30 88 65 

750 
Heifer 

45 0.70 5.21 88 65 
1,000 60 0.93 6.95 88 65 

Lactating 1,000 111 1.79 13.36 88 62 
CO\\' l,400 155 2.5 18.70 88 62 

1,000 51 0.82 6.14 88 62 
Dry cow 1,400 71 l.15 8.60 88 62 

l,700 87 1.40 10.45 88 62 
Veal I 250 6.6 0.l I 0.79 96 62 
Beef Cattle 
Calf 450 48 0.76 5.66 I 92 I 63 

,finemcnt) 650 69 l.09 8.18 92 I 63 
"Finishing 750 37 0.59 4.40 92 63 

1,100 54 0.86 6.46 92 63 

Cow 1,000 92 l.46 10.9! l 88 63 (confinement) 
Swine 

25 I l.9 I ·0.03 0.23 I 89 I 62 
Nursery 

40 I 3.0 I 0.05 0.37 I 89 62 
150 I 7.4 I 0.12 0.89 89 62 
180 I 8.9 I 0.14 1.07 89 62 

Finishing 220 10.9 \ 0.18 1.31 89 62 I 
260 12.s I 0.21 I 1.55 89 62 
300 14.8 0.24 1.79 89 62 

300 6.8 0.11 0.82 91 62 
Gestating 400 9.1 0.15 1.10 91 62 

500 11.4 0.18 1.37 91 62 
375 17.5 0.28 2.08 90 63 

Lactating 500 23.4 0.37 2.78 90 I 63 
600 28.l 0.45 3.33 90 I 63 I 

300 I 6.2 0.10 0.74 91 I 62 
Boarc 

400 I I I I I 8.2 0.13 0.99 91 62 

l.4 I 1.2
2.4 I 2.0 

6.7 I 5.7 
8.9 I 7.6 
14.3 12.1 
20.0 17.0 

6.5 5.5 
9.l I 7.7
I 1.0 I 9.3 

0.26 I 0.ll 

3.81 I 3.20 
5.51 I 4.63 

2.97 I 2.42d 

4.35 I .., - -d 
.).)) 

I 
I 

11.0 I 9.38 

0.21 I 0.17 
0.33 I 0.27 I 

0.82 I 0.65 
o.98 I 0.78 
1.20 \ 0.96 
1.41 I 1.13 
1.63 I 1.30 

0.61 I 05/. 

o.s2 I 0.70
1.02 \ 0.87 

1.75 I l.58
2.34 \ 2.11 
2.81 I ? -� 

_.).) 

0.57 I 0.51 
o.75 I 0.67 I

0.19 I 0.06 I 0.0l c I 
0.31 I 0.1 I I 0.02c I 
0.69 0.23 o.os

c I 
0.92 0.30 0.10c l 

1.67 0.72 I 0.37° 

I 
2.34 I l.0l I 0.52c I I 

0.75 I 0.30 O.ll
° I 

l.04 I 0.42 0.15c I 
1.27 0.51 0.18c I 

0.04 I 0.03 I 0.02 I 

l.06 I 0.20 0.09 I 
1.54 1 0.29 0.13 I 

0.60 I 0.27 0.08 I 
0.89 I 0.40 0.12 I 

I I 
I 

2.04 0.35 0.18 I 
0.06 0.02 0.01 I 
0.10 0.03 0.01 I 

0.23 0.09 0.03 I 
0.28 I 0.10 0.04 I

0.34 0.13 0.05 I 
0.41 0.15 0.05 I 
0.47 I 0.17 0.06 I 

0.21 0.05 0.03 I 

I 
0.28 0.06 o.o4 \
0.35 0.08 0.05 

0.58 0.17 0.11 
0.78 0.22 0.15 
0.93 I 0.27 0.18 

0.20 0.04 0.03 
0.26 I 0.06 0.05 

jt-tL- if

J £' q • 1 fao-,-

I 
I 
I 
I 
I 
I 

0.05 
0.09 
0.23 '

0.31 
0.40 
0.57 
0.24 
0.33 
0.40 

0.05° 

0.16 
0.23 

0.17 
0.25 

0.29 

0.01 
0.02 
0.04 
0.05 
0.06 
0.08 
0.09 
0.04 
0.05 
0.06 

0.13 
0.18 
0.21 

0.03 
0.05 

I 
I 
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Appendix 

901: 10-2-14 

DATE: 11/13/2006 11 :04 ...tu\1 

Appendix D Table l to ruie 90} :10-2-14 Phosphate (P20s) Rate for Com. 

I Yield potential - bu/acre 

Soil test 
100 120 140 l 160 180 

ppm (lb/acre) I lb P2Os per acre
! 

I l 

5 (10) 1 85 I 95 
! 

100 110 115 

10 (20) 60 I 70 75 85 90 

15-30 (30-60) 35 45 50 60 65 f 

35 (70) 20 20 25· 30 35 i 

40 (80) 0 0 0 0 0 

j 1 Values in parentheses are lb/acre. 

AP?ENDIX- l9 

---- - - ----------- -----�-------;: .:", - � ,.-- � x�� :-1:: =. • ..



A.ppendix
901: 10-2-14 

DATF· 1111· inv··o6 11 -n4 A' \jf
-- ---.,!....J� --· -r- .7 .1...,_.v .::. _:.. . .l. 

Appendix D Table 2 to ruie 901:10-2-14 Phosphate (P20s) Rate for Com Silage. 

Yield potential - tons per acre I 
Soil test 20 I 

22 
I 

24 26 I 28 I I I 

ppm (lb/acre) lb P2Os per acre I 
5 (10)1 i · - l _L) ]25 130 135 140 
10 (20) 90 i 100 105 110 115 i 

15-30 (30-60) 65 l 75 80 85 90 

35 (70) 35 I 40 I 40 45 45 
I 

40 (80) 0 l 0 0 l 0 0 j 

1 Values in parentheses are lb/acre.
' 
' 

APPENorx -20 

---------
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Appendix 
90!:l0-2-14 

/ DATE: l l/13/2006 11 :04 .AJvf 

Appendix D Table 3 to rule 901:10-2-14 Phosphate (P2Q5) Rate for Soybeans. 

Yield potential - bu/acre ·1
Soi! test 30 40 50 60 70 l 
ppm (lb/acre) lb hOs per acre l 

5 (1
0)

1 75 80 90 I 100 
I 

105 : 

10 (20) 50 55 65 75 80 ; 

15-30 (30-60) 25 30 40 50 55 i

35 (70) 10 15 25 25 30 
! 

J i 

40 (80) 0 0 0 0 0 i 
1 Values in parentheses are lb/acre.

AJ>l'ENDIX • 21 

-----·-------------
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Appc:ndix 
901: l 0-2-14 

I DATE: 1. l! 13/2006_ 11 :04 Aivl

Appendix D Table4 to rule 901 :10-2-14 Phosphate (P2Os) Rates for Wheat. 

I Yield potential - bu/acre

Soil test 50 60 70 80 90 

ppm (lb/acre) lb P2Os per acre 

15 (30)
1 

80 90 95 
100 105 

20 (40) 55 65 70 75 80 

25--40 (50-80) 30 40 A.:. 
�.., 50 55 

45 (90) 15 20 20 25 30 

50 (100) 0 G n 0 0V 

1 
Values m parentheses are lb/acre. 
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Appendix 

/ DATE: 11/13/2006 11 :04 A.lvl / 
90 t.: L0-2-14 

Appendix D Table 5 to rule 901:i0-2-14Phosphate (P2Os) Rates for Alfulfa. 

I Yield potential - tons per acre 

Soi! test I 5 I 6 7 

ppm (lb/acre) lb P10s per acre 

15 (30)
1 11s 1 130 

! 

140I 
20 (40) 90 I 105 115 

25-40 (50-80)2 65 80 90 

45 (90} 35 40 45 

50 (100) 0 0 0 

1 Values in parentheses are lb./acr�. 

-··-- -------------

" 
I 0 

185 

130 

105 

50 

0 

0 
/ 

165 

140 

115 

60 

0 
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Compendiw11_ ,�{ State AFO Pm grams - May 2002 National Summary

Table 1. rrdentification of Permit Type auul Permit Requirements Within State AFO Programs in the l!Jnited States' 

Stat-c State Slate Control Mcchnnism2 General/ Individu:11 Permits 

NPDES (11011-NPDES) 

Constrnclion Opcr:iling NPDES Slate 11011-NPDES Efl111cnl� 

General Individual General Individual 

OH ✓ ✓ ✓ ✓ ✓ ✓ 
, ... _ ... �--. 

OK ✓ ✓ ✓ ✓ ✓ ✓ 

OR * ✓ ✓ ✓ ✓ 

PA ✓ ✓ ✓ ✓ 

RI ✓ ✓ 

SC * ✓ ✓ ✓ ✓ 

SD ✓ ✓ ✓ ✓ ✓ ✓ 

TN ✓ ✓ ✓ 

TX ✓ ✓ ✓ ✓ ✓ 

UT ✓ ✓ ✓ ✓ ✓ ✓ 

VA ✓ ✓ ✓ ✓ 

VT ✓ ✓ ✓ 

WA ✓ ✓ ✓ ✓ ✓ ✓ 

WI ✓ ✓ ✓ ✓ ✓ 

WV ✓ 

WY ✓ ✓ ✓ ✓ 

Totals 38 27 36 20 32 12 31 

/11( •11ri1111 ,·0111ai11,,rf 011 1/1i.,· ,,a�c is s11h1'1:cr lo Ilic lilllil<1Fio11s described 011 /JU�e 011e · ' ·1w11rer OIi<' o/"t//is doc11111e1JI. 
I 

C ' 
' ( 

' 

,I 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

✓ 

35 

Permit Conditions-' 

Manal!emcnl Land A1mlicalion 

Agronomic Rates Offsitc 

✓ ✓ 

✓ ✓ 

✓ 

✓ ✓ ✓ 

✓ ✓ 

✓ ✓ ✓ 

✓ ✓ 

✓ ✓ 

✓ 

✓ ✓ 

✓ ✓ 

✓ ✓ 

✓ ✓ 

✓ ✓ 

✓ ✓ 

:rn 40 8 

9 



FORM 6: DISTRIBUTION AND UTILIZATION 

\
I
l Qtiafititv
i {Tons, 

·1(@lgn� Cubic
I � Yar; sJ Dai:e

.-� �r.; ./Jf'1V
I V \,-l.l ,, .. � 
I 

.- r'-! l'i N h• . ':)� i - f::()0 i • . j 

. l /. 1\· !•11 ,-i. 
l :Jc, t _, . t ' . 

Name and Address 

I 

? Manure 
: ·\ Analysis 

J -Given?-
I .. 

I YIN 

Appendi�A-
Setbacks, SOIis 

I Pron-a to \ 
Floodingr and 
Most limiting 

Nutrient Chart? I 

-·Y N

\. 

l
l 

\
; 

\ 
I 'r '
l 
l 

I 

Availabie 
Water 

tapacq 
(For Liquid 

Only) 

YIN 

\ 

\.j 
i 

\ 
I 

\ 

' 
l 
! 
i 
j 

! 
I 

I 
! 
i 

! 

The Most 
l.immf!g 

si:iwlan� Chart 

YIN 

\ 
\ 

\ 
-__::::::...-.--

\ 

\._i 

I 

' 
\ i 

y 
! 

\
\

[
! 

:Xb?; 1(J(J Hi!�/! .5 \ · . 
Piease note om a se ara m a s-"such as manure management meetings, manure bills 
of sale, or other practices above and beyond rule requirements. 

,.""l .... •", 
' ... / :· G/!j._ 

Ohio Department of Agriculture 
Livestock Environmental Permitting 
Operating Record {LEPP-3900�0ll} 

Jury 2009 
Page lO of3� 

i 
!. 

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(
b
) 
(
6
)

(b) (6)



EP-30-01 Definitions . FILED 

. For purposes of these regulations, EP-30-01 through 
EP-30-08, the following definitions shall apply: 

·73 Nf."'I 20 �� 1 21
' ·-

i • .  

(A) 11Appl i cab1 e laws" means any applicable provisions ofSE.Cii.:·:.••.;, ·, ,_;, ,: ,::" i.::
Chapters 3704, 3734, 3745 9 and 5111 of the Ohio Revised 
Code!I as amended; rules, regulations, and orders of -efte �-

Ohio EPA; the Clean Air Act, as amended; the Federal
Water Poliution_ Control Act-, as amended; and rules and 
regulations of the Acininistrator of the United States 
Environmental Protection Agency. 

(B) 11Director11 means the Director of the Ohio Environmental 
Protect"i on Agency. 

(C) "Incineratorn means any equipment� machine, device�
article, contrivance, structure or part of a structure
used to bum refuse or to process refuse material by
burning other than by open burning as defined herein.

(D) 11 lnsta11 n (Installation) means to construct� erect, locate
or affix any source of.air pollutants or any treatment works.

{E) 11Modifyn (Modification) means any 

( 1) physical change in� or change in the method of
operation of,

(a) a source of air pollutants that

{i) increases the amount of air pollutants
emitted> or

{ii) results in the emission of any type of air
pollutants not previously emitted, or 

(iii) results in relocation of the source to new
premises, or

(b) a treatment works to allow it to process water pollutants

(i) in materially increased quantities, or

(ii) of a materially different character, or

{2) any material change in the 

(a) total capacity� or

(b) finished topography, or



EP-30-O1 Page t\•IO.

F1LED 
( c) depth of excavation, or

';� ':'. '! :o �1_3: 21 
-( d) technique o.f waste receipt, or 

(e) type of \•ias te received, or

( f) type of equiprnent used;

at a so1id \\laste disposal .facility., .or any

f :· .• • 
'• :.;....• •- :,•,.\ I · ·• • , 1 �,;• • -

"("� 6 ......... 
. , .. 1-. ""-- ·-·---- ---

other substantial alteration of said facility, 

unless performed in response to the terms of a permit 
or order of the Ohio EPA. The addition. of new

connections to a public sewerage system shall not 
be considered a modification of the se1t1erage system. 

(f) 11 i-lew Source" means a source for wh:i ch an O\>mer or 
operator undertakes a continuing program of 
installation or modification or enters into a binding 
contractual obligation to undertake and co�plete, 
within a reasonable time, a continuing program 
of installation or modification, after January l, 1974. 

(G) 11New source treatment works" means the first treat­
ment works for a new source as defined herein. 

(H) 110hio EPA" means t.1-ie Ohio Environmental Protection 
Agency or its Director, ·as the context or other la\•/ 
or regulations may require. 

(I) "Open burning 11 means the burning of any materials
whe_rein air contaminants. resulting from combustion
are emitted directly into the ambient air, without
pas$ing through a stack or chir.1ney from an enclosed
chamber. For purpo.ses of this definition, a cham­
ber shall be regarded as enclosed, v,hen during the
time combustion takes place, on 1y such apertures i 

ducts, stacks, flues, or chimneys as are necessary
to provide combustion air and to permit the escape
of exhause gas, are open .

. (J) 110rganic Material" means any chemical compound con� 
taining carbon, excluding carbon monoxide, carbon 
dioxide, carbonic acid, meta11ic carbides, rnetal1ic 
carbonates and amnonium carbonate. 

(K) 11 Person 11 means the state, any municipal corporation, 
political subdivision, public or private corporation� 
individual. partnership� or other entity. 



EP-30-01 Page three. 

(L) 11 Photochemica11y reactive material II means any: 1iquid
organic material with an aggregate of more than- 20%
of its total volume composed of the chemical com­
pounds classified be1ow or which exceeds any of the
following individual percentage composition limit­
ations, referred to the total volume of liquid:

(M) 

( N) 

(0) 

( P) 

( Q) 

(1) A combination of hydrocarbons, alcohols� alde-
hydes, esters, ethers or ketones having an

··

olefinic or cyclo-olefinic type of unsaturation:
5 percent;

(2) A combination of aromatic hydrocarbons with
eight or more carbon atoms to the molecule
except ethyl benzene: 8 percent;

{3) A combination of ethy1 benzene, ketones having 
branched hydrocarbon structures, trichloroethy­
lene or toluene: 20 percent; 

Whenever any organic material or any constituent of an 
organic material may be classified from its chemical 
structure into more than one o.f the above groups of 
organic compounds, it sha11 be considered as a member 
of the most reactive chemical group, that is, that 
group having the least a1lowab1e percent of the 
total volume of liquid. 

l'Sewage 11 means only waste products and excrementitious 
discharge from the bodies of human beings or animals 

· and other household wastes.

"Solid wa�:te disposal faci1ity 11 means a site or faci-
1 ity that ",must be 1 icensed under Chapter 3734 of the
Ohio Revised Code.

11Source 11 means any machine, device, apparatus� equip­
ment, operation, building, or other physical facility 
that emits or generates or may emit or generate any 
air or water pollutant. 

11Treatment works 11 means any p 1 ant, di sposa 1 · 
field, lagoon 3 drain, pumping station, 
incinerator, or other works used for the pur­
pose of treating, stabilizing, or holding 
water pollutants. 

11Vo1a:tile photochemical1y reactive material 11 

means any photochemically reactive material which 
has a vapor pressure of 1.5 psi absolute or 
greater under actual storage conditions. 

FILED 

·73 I.Jr.'' ::o p 3· ,
i,01..., M . c 

PER __ :!!--__ _ 



EP-30-01 Page four. FILED 

(R) . ''Water Po11utant 11 means any sewage!! industrial•7,.,
j 

p;:\/ -=-a PM J 2"
waste ll or other waste, as defined by Ohio '"-' ,-. - . · - J. 

Rev_ised Code Section 611.1.01. ::·:: ,·· 
SE�F�:: T/ .. i: (. �,: ·� ·r ;.\ :·c 

(Former regulations AP-9-01 and AP-9-02, adopted Ju1tt,n24, 1972� and�.-

effective August 7., 1972 i- are repealed.) · · 

(Adopte.d November3� 1973 !1 effective January 1, 1974.) 
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AP-9-02 o Pe:::mi ts to cow.st.."ilct ne-, sources; -i::e� ts to uodify.

(a) · G�neral rule. After the ef:fectiva date o� t'hese regu.1.=.tion.s,. 

no �erso� s��11 cause, permit, or allo:� the loc�tion, iristallatiou; 
constr..icticm., or ::::icd.ifica.tion of � air co"P:tan:Jin<=>nt source -without 
first a:p:plying. for and. obtaining a. pe:rt:rit to constr..rct ar :i.l.Cdify 
front the. Boa:rd aIJ:'..ZOTI:ng tha lacs:tio!!. a:c.d design of such sou=-ce. 
The Boa....rd. sb.aJJ. .not .approva such location:, installa;tion,. cons=-,.ruct:i.o:u,. 
or :m.odif'ication u:nl.Ess th� a.:pplica:at demonst!"'a.tes to the satisfaction 
of the• Board that :the 1):'.1-".°o:po.s� !!.e'W or =.edified 2.ir eonta.=unant. source 

· wj,.ll ccn'!!)ly with aJ.l applicable i-uJ..es a.lld. :regulations of tlle Boa_..-a.., ·

(1.) -�ppl:ica.tions :fo-:r per.:ri.ts ::i:-e�erl. UZ!der subsac1:ion 
{a) shall be mad.a on :f'o:rms �a.:rad by the Boa-"'"ti and shall.

. contain such in:f'on::iation as the .Boa.rd sha.11. deS!ll nec.essa:ry- � .•. •. 
···•· to deter.tine whether the :Pe-'-rmi.t shouJ..d--be issu_cd., · Tb.� ini'o:r�

l:lati6n :reqm:rad shall include: desc:riptions of' tlie ·equi�nt
. and ];)rocesses invol"'led; the ·l:lat�e, sourea, and .quautity of
unco:al...:olled. a!l.d cQ?;Ltrolled entl.ssio:o.s; the ty:pe,· size, a:aii .· ·: 
eff'icien-"":l of control facilities; tb.e quaJJ.tit;ies a:ad -t'Y!JeS ._ 
of: ra,w :material used; the sui:ta.bility of tlle locaticn:i. a:o.d. the 

·.· .. 

.. , im!)a.Ct of the emissions from such . source u:po:n "'"t"i sti.:i:lg air · .· '<· -: ,. ·
. quality; and SU!'!h other j'>'l-f'Cr;l!ation as the Boa.rd may re<;!_1tU'eo · ··_

.-.:·--··•. 

:···(2} An a�ca.ti'on :fo:r a "J;)e:l."mit to con� ...... "'"t!.et or mod.'!fy 
sbsl.J... be made f'or each air cont.am; :n� source., . 

. •. :· .. ,/·.�---'.•-. -:::::. 
. (3) A:pplica.tions f'or p�ts to construct .s.ball be · ·. ·.

signad by the contra� or agent :performing the co:ast:r.l--ti.on > ::·: '.:� :.', . . ·-·
or mod.'i,fica.tion a.:na:by tha CO?'l)ora.te :Fre:sic.ellt� or Vice ··· - . _· �-·-./:-·�·:·:_ · . .-::·-
Pr-esidelt :re:po� directl.y to the . P.residel'l.t.,. w: higb.s.st.' 

·· 

r,,i::ri!rj;1g c�ts officer nth o!'fic:es ].oca.t-cd i:o. the st.a.ta;' ·:
.

or by an equiv.usri.tl:;r ra.s:ponsible officer in the casa of·. ·: ,:' _: ..
o:rganiz:a.tions other tna;n co�tio:as; · or·:, in oth� casas-, · · -� ·· 
by the Sao:l:'Cie <nm� or ope_�i:or; or, in tbs case of' ·poll ti.cal. .. :
subdivisions, "by tha highaat elected official. .o-f su.� Stibd.i.v.i.sion .. 
Such sigoa.t'� sh.a.ll const:i t'!Ite ::personal. a..ffi-�t:ion. that tbs 
stat�eirts � in the a:pplicatic:n. a...-a t:rus ::.:nd ccmpl.ete� ··. :· ...
cm:iplying :tully ·w:ith ap:glic:a)lle stata requi:r-:!,,,snts., and sha.:l:L .. ··,.
s.ibject the :rasponsib.l:: o.f.fich.J. ta J.iahi 1; ty. �. applic::.ol.si · -:·::_::�. : _ ·� :_ ::.:·:' 

· 'state la:.irs forbidiiing fals� or wisles.di:ng s'-...a.t�ts.., . · .: -: .<:�:[,:•:]( =-··_;· _-·. · ··
_;-.::· .. �:-- ... -�. 

To.ge One of Four . .  • .. ·-·. 

.·.� .... 



( 

... . -- . 

!t)I__ ..

. (4) The a]??lica.n:t' s sigr...zture sha.ll CO:r!sti t-.ite an 
&gree!I?.�nt that the a.pplicant sbzll assume :responsibiliL-y fer 
the co�structia�, m.ociif'ication, i�s+�,1�tion, or location cf 
s-.ich. source o:r facility in e.ccor"'...:-nee 1-.--i th applicable :rules 
and :reg,J.12. ti O!lS ., te...-ms and condi:ti ans. 

(c} -S�ds for g:!'2.?rti."1.,g .-"M.a.""'l:rl..ts to construct or :mo!ii.:fy •. 
No penui to cons-'".zuct er :mod.if';y- a.ri. aiz' contal:iri.mt sot!rce i:;J:::=>ll 
be- granted u..··rtil the ·applicant d.e=!onstrates tba.t it is :i::.ore likely 
.tb:,,., not 

. .. ,- i.-.·: rii>;�:-i/�; 
· (1) . Such .proposed .ns. SotU"ce or moe.i.fication will oPe..:.-ate ··.:.

· withou.t :p:reven:i;.:i.,..g .or interfering 'With the at.ta.illment or �>: .·:-'..- _ _._ 
maintenance oi' s.ny- a.pplic::e.bl� a.mbie:b:t ·air q:uaJ..:i.:ty- s-ta.,.,ce..,..d:;, _:. :":�::. ·."·.··:. -�
or ca.use a:rr;J' e;voidable degradati.on ill ambient air qu.:.lity; and:,- -,�:.-,__:.-:�:--·;.:

.
;•.- ;._ 

· -�·':� 1' · ·· • · .··,: ::/·· · (2) The emissions· n:� such scm-ce· shall no�- exc�d , -
. ·-)��:��?f#��{�i��i��.· .. 

.·. a.p:pli�le m.ssion 1Sta?ldards o:f the Boa.ril.� or fede:ral ·_·.: ._;.jtt\·�fi;�:t_:�;·_-,• .- -.h • 

. -... 

...... 

Sta.naa..,,ds of' Pe..,"'"i'orms.nce for New Sources :prom:u.lga.ted by tb.e ·' · . ·\ •·; : �-� � .. ::: :.".-·\· · ·� 
.·Admmstratcr o-f: the Envixonme;ntai P.rotect:i.o:q. .P..go....ney pursuant· ·. ·. :,�;.t'.·(:/_··:.:;.:: 
to Section 111 of' the Clean Air Act� whichever axe mo:re :. ··

·., .�.::'.i.';f;.,;i��-:=/'.:·:·:�=-�-

}( f ;�:�
t

; :,s=ce ormo�ficati�,;�:�;�ded, a;�1:�{�}*?t����fX 
expe!!Se · of' the a-pp:!.iC2.nt, with arry sanf_pling arid -cestl.!lg · ·-·.-,,·.:_, .;.::_:_- ·7· .:-0_·· ··::: • • 

· J�..:. . · , ... ··· · ··· · :fa.ciliti�s the· ::Boa....""'d may :require., inelud.iI!,g but not licited _.:.· :/�_
-
... ·:? .. ': .

. tq��:i{· ·. _ .. :::·· . . :<::. _ ... .--.->��:- •. : '<·_:)��;.:-:;}i.�i�??�{�l�til//:1�.��� 
·.-.·. ··· · (A) -·� :ports of' a. size, n-umb�., .2.Ild l.ocation··/.'�:-t�:;=;:-':�:::;.;.:;(

��-�-::c-:::·.-: _.-,•�-- -�-::,:·::<::>!�t-�:;� �::::: :eh ;:�:�22L���:i�!i}I 
. . •· .. · .· . .;.; · • - �--•�:- .aa,1;2. 'W'lll.C.O. sa:t::i.;;;tie.s i::tte :r�-cs o:f .AP-24; and, ·:;,·;.0;::;:�:::::;:.:�::....-l� �=··
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. · . . -� -· --�-- ·.:- · - - : _- -: :· =··-.1 �::·�:�t1:;��t;��-Y!���-?:/i{

· · ·. ' ·. (4 ).. · SUeh -�osed som:-ce or modification in�t.n:_p:.ira.tes · ::-:/·.:�';:f;:::���-�����-=�::_::_
the best a.va.il.E.ble cC!r'"iZOl techn.oJ.cgy; a.rid., · ·:; .'"�,:.·. ·, 7{:/�;;1:�{?�::.,:t?::i:
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(5) . �e �osed source or modification for w���
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(d) Actio� en a:11Jlications for �e..�ts to co�st:?:""�ct er :c:od.ifyo

- (1) The Board. s"l--a l)' ..,-rj_ tbi.n 90 days cf the receipt of 
an a:9::plic.z.ti.an!' notify the a:p:?lica:.-..t in .n-it;:cg o� its· a:9P!'Ov<:J.., 

condition.al. a:gp�oval� o� d2ni�l of the a-nwlic.ation. 

( 2) If a..-ri application is d::-n; ed:, i:;.he Board ch"' J 1 set
forth its objections i.:t the notice of dP:n-; cl .. 

-(3) T'n.e Boai-d shall afford: a pro::..!:'c -hee?ii'g to a;ny 
a"V,Plicant whose a:p:plice:tion is denieci.. :wn.ere ippropriate,. 

-_ 
• the BO?,.rd !rr2.Y order s-�ch hearing held be:fore � .... --o he0,-;-11g 

examiners -a.EJointed by the Bcaxd_, who !lla.Y be an att°o:r!ley at
law and an �-"?"O�_t-.a.l eng.inaer :fa ='i l :la-...

:, by v.! ..,.v..:.e o:t' · -

t...-ai.ni..ng and. �...ti.enc�, ;nth air :pollution coni::!:'ol tecb.nology.·.� · · 

·::.·.

At such hearing a. stanogra:phic :reco:i-d of the testimony sb.a.ll · __ .,_· .,:: ·. :_: -� :.-_.: ;-i.'
be kept·., · At such h-e.anng, the applicant s.h<µl ha.ire the· _-.- J .. :<-}::-:-;:>•';_�,.�<...:�:: 

- burdsn of pro,r:i.ng his case by 2. -preponderence of' tha :rella.bl.e7.-."-�:�·:_-�:_···_:.:::_ . .-�:�·-. 

:probative evidsnce a Foll�-ing the bea:r:i.:ng., the b-eari;og .···. · :-:/=;.,,: .. · :::-::·:-... · . .-:_·,, 
-�er sha.1.J... m:ite their joint, compJ.eie i'i.nf!-i.,.,g� and �- -.-.-.-�:-= :_ ;._'.;.'· >.:' 

·. ������: � "t:!;;lio;�; ���= �!e!���:;� ;;� :{_J,?��
.prov:i.1.1.Z\.J,. � e 1$ a com Cwo .i,....e near-i.ng a:::c02::'J}'JP.r S . . ..... - ·- -· _ ·, .. •.-.·· .! ,· 

·_-tlso recOn?i:l"'D� action to the u.ken by the Boa-...-u, if a:n.y:, and..:--.-�--- 3<:·:·:/·� .-.�/ 
their res.sons for �CO!lml.eldi:ag such actiO-P,o 'Eh? :reco:::d .of ~ :.:;·:.�·-;_:_;. · :·· :- ·:_..,·, 
proceedi.r!gs and. the :findings!) conclnsions., res.son and. . -- : . ..; . · _ _. ··· · ·. 0 :··1: 

:re�....ntlatio-c.s of the ht:aring e:raro;..,.,. ..... s sh2.1J. be kept · _": __ :-_:__. _: :·:.·: _ <>�-:-. :-.•· 2.-vailable fo�.�lic in.s-oecti.on�· The :fiDrlings� ccrnc"111sjOns, ·\. ·:·: .:.·_ ... :-.:�:t 

E����=::::
0�:;��:�������a;s� ·�::�':f <: :Fi.�

�< . the not.ice of d5llaJ.. 
_ _. ____ ,_. __ :._ >-�-·-:

--
,-:�: .. _ --�·::�;�2:ff.i�(::_'.����t�L4{t��{��q(;��

(4) ·Pe-""ltlts issued hera:nde:r shall. be subject.·to such .?�\�:··1-\;:··;_,�;.:·:·:�·-�-•-, 
- te:rni.s and cO!lditicm.s set forth and e!l!bodietl in the :pc--1':t:tlt a.s · .. .-.}.._� �::� .. ,;t[?;::�-g-.f\

. -··.

. :�::::o: =�::ot::::r[:�f if 1�1·[ i,{;�f 
srlSll cancel a :pernit to co=s-L..-uct � m�f

� /?'�: <· -?·>-?\}:'::\.'.:_:;_fri{f:/�-�-\·\(,�); 
· · (1} The construction, installa:timl:, location., or-mom.- · :�-�-:·:· :-· _._.:• .. ::·•:·;'� 

fication the ?-mit a.�oves is not begun within. one yea;r o:f' ·_-. =-·t:•.;:.�·--?�--:_ ==··\i:-:
the data or, .. · ... 
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{2) n,°.iririg" ccinsti-uctio�7 installa:tion,. location..:. 6?" 
· :mod.i:f�cation, -work _1::5· _SUS?-Yldad. fOJ;" one yea:;;; (?:?."',

(3) The Boaz-a. deteriuncs tha.t one o:r: -the standa.rds
under s�ction . 2 ( d) (4 )- :have __ been o:!" will be · viola:tecL,

{:f) Possession ·of a··ne..-rr;tlt; to construct sl'.ra.ll not relieve c:rr:r
;person ot the· responsibility to c�ly -.-.ri_tn. a!J9li.c2.ble e!!lission
_1.izli. ta:tions o:r · other a.::pplicable lawa 

_ .Fanter .:regulation AP-9-02 adopted Ja.riua_ry 28> :1.972; 
Februa:ry. J.5_, 1972, is !"epea.J.ed.; . . . . 
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AP-9-01. Definiti1n .. _j (a) Except as othe. ,e p1·ovided in subsection(b), tl1e definitions in AP-2-01 shall npp)y, (b) (1) "Air Contnminant Source" sha11 mean any operation, machine; device, nppru:atus, equipment, building, or other physical facility which emits or may emit any ail• contaminant. (2) "Modification" shall mean any physical cha11g·e Ju, or change in the method of 
opemtion of, a stationary source which increases the amount of any air pollutant emitted by such source or which results in. the emission of any air pollutant not previously omitted. (ll) "Applicable law" shall, unless otherwlse expl'essly specified, include nny appltcnble provisions of: Chapte1· 3704 of the Ohio Revised Code, as amended; nilcs, regufo.­
tions, and orders of the Ohio Air Polh1-tion Control Board; the Clean Air Act, as amended; rules and regulations of the Administrator of the Environmental Pro­tection Ag·ency. ( 4) "Construct" or "construction" shall in­
clude any operation resulting in a new soui·ce. 

(Adopted Jnnuary 28, 1972; effective Feht'Uary 16, 1972.) 
All"-9-02, 1Pe1·1nits to Con1str11ct New Sources; Permits to lVLodify. (a) General Rule. After the date of adoption of those regulations, 110 person sha11 cause, per­

mit, 01· allow the location, fostallation, con­
struction, or modification of ·any air contami­nant source without first applylng for and obtnlning a permit to consh·uct or modify from the Board approving tl1e location and design of imch source. The Board shall not approve .such location, installation, construc­
tion, or modification unless the applicantdemonstrntea to tho satisfaction of the Board that the p1·oposed new or modified air con­taminant source will comply with nil applica­ble rules and regulationl:l of the Bo1u·d. (b) Application· Jli'or Permit to Const1·uct. orModify. ( l) Applications for pei·mits 1·equired under subsection (A) shall be made on forms prepared by the. Bonrd and shall contain sucl1 information as the Board sball d�m necessary to determine whether the per­mit should be issued. The information ro,q11ired shall include: clescriptio11s of the equipment .. and processes involved; the 

8 
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§ 123.30 Judicial review of approval or denial of permits. 

All States that administer or seek to administer a program under this part shall provide an opportunity for 
judicial review in State Court of the final approval or denial of permits by the State that is sufficient to 
provide for, encourage, and assist public participation in the permitting process. A State will meet this 
standard if State law allows an opportunity for judicial review that is the same as that available to obta1r: 
judicial review in federal court of a federally-issued NPDES permit (see§ 509 of the Clean Water Act}./-. 
State will not meet this standard if it narrowly restricts the class of persons who may challenge ths 
approval or denial of permits (for example, if only the permittee can obtain judicial review, if persons must 
demonstrate injury to a pecuniary interest in order to obtain judicial review, or if persons must have c 
property interest in close proximity to a discharge or surface waters in order to obtain judicial review. 
This requirement does not apply to Indian Tribes. 

[61 FR 20980, May 8, 1996) 
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{i[ 22} FurJiennore, statutory language" "must be construed as a whole and given such 
interpretation as will give effect to every word and clause in it.' "D.A.B.E. at 1f 26, quoting State 
ex rel. Iv!yers v. Spencer Twp. Rural School Dist. Bd. ofEdn. (1917}, 95 Ohio St. 367, 372-373; 
116 N.E. 516. 

{ 1f 23} Although administrative agencies may exercise quasijudicial powers and may have some 
of the attributes of a court, they are not cou..rts, and under the Ohio Constitution, they cannot be 
considered as such. Application of Milton Hardware Co. (1969), 19 Ohio App.2d 157, 160, 48 
O.O.2d 266, 250 N.E.2d 262. 

{'il 24} In order to endorse ER.i\C's detennination that it possesses jurisdiction over ti1ns appeal, we 
would be required to broadly interpret R.C. 119.092. However, the Obio Supreme Cou..rt has 
determined that it is "fundamental that when the right to appeal is conferred by statute, the appeal 
can be perfected only in the mode prescribed by statute." Ramsdell v. Obio Civ. Rights Comm. 
(1990), 56 Ohio St.3d 24, 27, 563 N.E.2d 285, citing Zier v. Bur. of Unemployment Comp. 
(1949), 151 Ohio St. 123, 38 0.0. 573, 84 N.E.2d 746. lvforeover, courts have repeatedly required 
strict statutory compliance ·with respect to perfecting appeals under R.C.Cb.apter 119. Harrison v. 
Ohio State Med. Bd. (1995), 103 Ohio App.3d 317,659 N.E.2d 368 (where a statute provides for 
a right of appeal, there must be strict adherence to the statutory conditions); see also Hughes v. 
Ohio Dept. of Commerce, 114 Ohio St.3d 47, 2007-Ohio-2877, 868 N.E.2d 246; and Drago ·v. 
Ohio Dept. oflvlental Retardation & Developmental Disabilities, 10th Dist. No. 07.A.P-838: 2008-
Ohio-768, 2008 Vi/L 500908. 

{1( 25} Fu..rthennore, in order to uphold jurisdiction under ERA Cs analysis, we would need to 
ignore the word "court" or substitute the word ""tribunal" for the word "court" multiple times 
throughout R.C. l 19.092(C) and ignore the directive set forth in R.C. 119.12 stating t..hat the 
proper venue is the various courts of common pleas, and thereby create jurisdiction where the 
statutory language does not. This we cannot do. In interpreting a statute, courts can neither ignore 
the plain language of the statute, nor inse1 i. words or phrases into the statute that have not been 
placed there by the General Assembly. State v. Craig, 116 Ohio St.3d 135, 2.007-Ohio-5752, 876 
N.E.2d 957, c,j 14. 

{GJ 26} ERA .. C is not a cou..rt of common pleas or even siinply a coTu--t. Instead, ER..A .. C is a.i---i

administrative body that has only those powers that are conferred upon it by statute. ER..AC has no 
inherent authority. The laws of statutory construction simply do not permit us to overlook the use 
of the word "'court" multiple tin1es throughout R.C. ll9.092. In addition, the laws of statutory 
construction also prohibit us from substituting the word '"tribunal" for ""court" or from inserting 
the phrase "or tribunal" into those same provisions. Furthermore, vve cannot ignore the language 
in R.C. 119.092 directing these types of appeals to the same «court" to which the party could have 
appealed the adjudication order of the agency when the statute specifies that ucourC is determined 
under R.C. 119.12, which therein establishes one of the common pleas cou_rts as the appropriate 
venue. There is, quite simply, no jurisdictional authority here for ER.A_C to review ai.7. appeal of the 
·enial of attorney foes.

http:// easel aw .findlaw. com/ oh-court-of-appeals/1266804 .html 1/21/2013 
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